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UNITFD NATIONS PALESTINE COMMISSION

REIATIONS BETWEEN THE UNITED NATTONS COMMISSION
AND THE SECURITY COUNCIL

(Working Paper Prepared by the Secretariat)

This paper has been prenared in accordance with the request
made by the Commission at its thirteenth meeting, and is made

available to the Members for their information.

A, DELIMITATION OF POWERS OF PALESTINE COMMISSION
AND SECURITY COUNCIL

I. Status of the Palestine Commission with Regard to the Security Council

1. The Palestine Commission is a subsidiary body of the General Assembly
created by it in accordance with Article 22 of the Charter. Normally,
such a body would be dependent upon the General Assembly only, However,
for reasons of convenience and practicability, the General Assembly
itself placed it under the guldance of the Security Council., The main
reagons for this arrangement seem to have been the following:
(a) The Security Council is functioning continuously and therefore,
should the case arise, would be in a position to guide the
Commission at any time,
(b) The Security Council is the organ of the United Nations provided
by the Charter for taking action with regard to the maintenance of
international peace and security.
2. The following conclusions may be drawn from an analysis of the
relations betwsen the Security Council and the Commission, as indlcated
in the General Assenbly's Plan (paragraphs (a), (b), (c) of operative
part of preamble and Part I.B-2, H, 14 and 15 of Resolution).
3, There can be no doubt whatsoever that the Assembly's intention
was that the Commission should have primary responsibility and full
povers in whatever concerns the Implementation of the Plan of Partition.

These powers hovwever, great as they are, are not completely unrestricted.

* This document was originally issued on 3 February 1948 as
A/AC.21/W.25.
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. In performing its manifold duties, the Commission:

(a) shovld act in conformity with the reccmmendations of the General

Asgembly; it should be guided in its activities by the recommendations

of the General Assembly.

Taking now into consideration that the Plan could not provide
for every eventuality, and that in many cases it lays only general
lines and g iding principles it becomes apparent that the
Commission has a great latitude of action, as far as it keeps within
the framework of the Plan. It is therefore understood that the
Commission has all powers inherent in the functions within the
comprtence expressly assigned to it.

(b) Tt should act under the suidance of the Security Council; it
shot..d be guided by such instructions as the Security Council may
consider necessary to issue.

Guidance means supervision, direction and control. In the
wresent case, however, it 1s obvious that "gridance" was intended
to have a Tlexible character. In fact, the Resolution leaves a
very yide margin of discretion both to the Commission and the
Security Council as to the extent of their mutual relationship.

The Security Council may, or may not, consider neccssary to issue
instructions to the Commission on its own initiative.

The Commission may ask for guidance, but it does not need
aunthorization from the Security Council in order to take action.

5., The Commission must render periodic monthly progress reports

or more Troguently if desirvablc, to the Sccurity Council. Tt is clearly
within tho oowers of tho Sccurity Council to require such reports more
frequently than monthly. The purpose of these reports is obviously to
kcep the Security Council informed on the pregress of the implementation,
in order that it be able to issuc instruvctions, should it considor it
ntcessary. It would appear clear that, if the collaboration in the
implementation of the Plan between Security Council and Commission is to
have any effect, the Sccurity Council should examine and discuss these
reports.

6. If the Sceurity Council issucs any instructions for the puidance

of the Commission, the latter would be bound to carry thom out, unless

1t has already taken measures within the rccommendations of the General

Agscmbly before rocciving contrary instructions from the Security Council.

/II. Powers of
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IT. Powers of the Sccurity Council

1. Wille the Coumlssion has primary responsibllity for the lmplementation
of the Plen and is intended to be the supreme administrative and
legislative authority in Palestine in the period betwesen the termination
of the Mandate and independence, thie Security Council has been glven
certain powers of a supervisory character over it, Such superviazion
may not have a regular character,
2. The ecurlty Council was requested by the Resolution to take the
necegsary measures asg provided in the Plan for its implementation, It
wag aleo requested to take measures connected with its functions as the
Ixecutive Organ of the United Wations, if circumstances reguire.
3. The Plan specifies that the Security Council may:
(a) issve instructions to the Palestine Commisscion as it may
conslder necessary;

(b) take such action as it may deem proper with respect to that
state for which a provisional council of government cannot be
~selected by 1 April 1948, or if selected, cannot carry out its

functions.
L, In comnection with (b) above, the Security Council is free to take
any action that it deems proper., In connection with (a) however, the
powers of the Security Council have some limitationt

The Security Council may not issue imstructions sltering the

esgence of the Plan of Partition, Ite instructions should always

aim at the implementation of this Plan, This would follow from

the fact, that the scope of the Security Council's collaboratlon

was limited in the General Assembly's request to taking the

necessary measures, whatever they may be, for the implementation

of the Plan, ag provided in the Plan, It ls obvlous that the

General Assembly, having arrived at a certain Plan, wished the

Security Council to assiet in the smooth functioning and

implementation of that concrete Plan,
5,  Except for the above limitation, it 1s sugrested that the Security
Council, on its own motion or at the requeet of the Commission, may
igsue any instructions it considers necessary, These instructions may
be elther substantive or procedural in charvacter, of a general nature,
or connected with some specific matter, They may elaborate or supplement
the Plan. They may add, clarify, adjust or replace a detail which would
prove to be unworkable, They may aléo deal with a completely new
question, not foreseen by the General Assembly, They may cover not only
the functions expressly specified in the Recommendations but also those

mrlied,
e /B.  WHETHER THE



P. WHETBER THE SECURTTY COUNGTL HAS THE POWER TO ACCEPRT 0T
RESPONSTBILITIES ASSIGNED TO TT BY THE CINERAL ASSEMBY

1. The Securlty Council has not yet accepted the resgponsibilities
ageigned to it by the Resolution of the General Aseembly,

The Secrstary-General, in a letter dated 2 Decembsr 1947
(document 8/61k), drew the attention of the Sccurity Council to

paragraphs (&), (b) and (c) of the operative part of the Regolution,

The Security Council, at its 222nd mesting on 9 December 1047, after

- o \ 3 2 g e & 4 - 3
a lenghhy dlscussilon, adopted the following formula for insertion in the

minutes of the meeting:
"THE SECURITY COUNCIL received the letter from the
Secretary-General enclosing the Resolution of the General
Asgembly regarding the future government of Palestine, and

. . . . . ot e N
being seized of the questicn, declded to postpons discussion,

During the discussion, it wes made clear that the official recelpt

of the letter of the Secretary-(eneral enclosing the Resolution did not

lmply acceptance of the responsibilibies under the Resolution. The
Phrese "being seized of the questlon" vas interpreted by the President

of the Security Council to mean that ""the matter remain on the agenda,

availatle for discussion at the request of any member or members at any

time, "#

2. The Tunctions and powera of the Security Council zre dealt with in

Chapters V, VI, VII, VIIT and XIT of the Chartor.

The basic principle governing the role of the Security Council is

to be found in Article 24 of the Charter, pavegraphs 1 end 2 of which
read ag follows:

"In order to ensure prompt and effective action by the

United Fatlons, its Members confer on the Sscurity Council primary

regponsibility for the maintenance of internstional peace and
gecurlty, and agree that in carrying out ite duties under this

respongibility, the Security Council actz on their behalf,

"In discharging these duties, the Security Council shall act
in accordance with the Purposes and Principles of the United Nations,
The specific powers granted to the Security Council for the discharge

of these duties are laid down in Chapters VI, VII, VIIT, and XIT."

*  See Armex T, on pointe vailsed dwing the meeting,
> ¥ 124 1]

/There is no doubt
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There 18 no doubt that among the functions and.péwers, as 1aid ddwn
in the Charter, there is nothing specifically defining that the Secufity
Council may accept responsibilitiés such as those assigned to it by the
Assembly's Resolution, It does not follow, however, that the Security’
Council hag not been conferred sufficient power to assume new '
reoponsibilities, not epecifically defined in the Charter.

3. In the case of the Froe Verritory of Trieste, which presents sonme
similar agpects to the present case, the Security Council answered the
question in the affirmative, (Officlal Records of the 89th and 91t
meeting of the Securlty Council).

Under the Peace Treaty with Italy, varlous regponsibilitien were
agsl;ned to the Security Council with regard to the IFrese Territory of
Trieste, and as a result, the Council of TForeign Ministers requested the
Security Councll to adopt the three instruments relating to the
adminigstration of the Free Territory and to accept the responsibllities
devolving upon it under the same instruments,

During the discussion in the Security Council, a legal objectlon was
raiged by the Australian representative® vhether the Security Council hasg
the powsr to accept new responsibilitles and further, whether it had the
pover to assume functions having no direct connection with the maintenance.
of international peace and security,

L, At the 9let meeting of the Security Council, a statement of the
Secretary-General was read regarding the legal issues raised by the
representative of Australia, According to the statement, the words

of Article 24 "primary responeibility for the maintenance of International
peace and security” coupled with the phrase "acts on their behalf"
constitute a grant of power sufficiently wide to enable the Security‘
Council to approve the documents in question and to assume responsibilities
arising therefrom, Furthermore, the statement pointed out that the
records of the San Francisco Conference demongtrate that the powers of the
Council under Article 2k are not restricted to the apecific grants of
authority contained in Chapters VI, VII, VIII and XII., In particular,

1t invited attention to the discussion at the 1lhth meeting of

Committee III/1 at San Francisco (document 597 Committes I1I1/1/30) wherein
1t was clearly recognized by all the representativés that the Securlty
Council was not restricted to the specific powers set forth in Chapters VI,

VII, VIII and XII. The discussion concerned a proposed amendment to limit

*  Becurity Council Official Records, 89th meeting, page 5.
/the obligation
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the obligation of members to accept declslons of the Council solzly to

those decisions made under the mpecific powers, In the discuesion, all

the delegations which spoke, inciuding both proponents and opponents of

the amendment, vecognized that the authority of the Council was not '

restricted ﬁo puch apecific powers, It was recopnized in this discusslon

that the responsibility to maintain psace and security carried with 1t

a pover to discharge the responsibility, subject only to the purposes

and principles of the Charter,

D In the enguing vobte, the Security Council, by a vote of ten in favour

(including Syrie), Augtralie abataining, recorded ite approval of the

three instruments regarding the administration of the Free Territory and

formally accepted the responsibilitices develving upon it under the sawme.

6.  Thus, although there is nothing in the Charter which would

gpecifically authorize the Security Council to take charge of the dirsct

acministration of any tervitory, the Security Council broadly interpreted
1ts general powers under Article 24 of the Charter and undertook the
suparvision of the adwminletration of the Free Territory of Trieste, By
its decision, it recognlzed the priuciple that it has sufficient power,
under the terms of Article 24 of the Charter, to assume new
repponsibllities, on condition that they relate directly or even
indirectly to the maintenance of international peace and security, and
that in dischavging these dutles, the Security Council actg in accordance

with the purposes and princlples of the United Natlons (Article 1 and 2

of the Charter),

In the light of the Trieate precedent, it may be assumed that the
Security Council has the power to accept the responsibilities that the
General Aggembly requested 1t to accept with regard to Palestine,

7. In that connection, the Security Council may take into consideration:
(a) +that Palestine ig a territory which has been for many years
under international administration, the future integrity and
independence of which is 2 matter of internationsl concern,

Internsl disorders in Paleatine might lead to international

friction and might endanger peace;

(b) that the General Assembly, by more than two-thirds ma jority,

concluded that the present situation is one which is likely to

lmpalr the general welfare and friendly relations among nations,

and that any attempt to alter by force the settlemsnt envipaged

by ite Resolution constitutes a threat to the peace, breach of the

Psacs, or act of aggreasion;

/(c) it may be
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(¢) 1% may be anticipatsd that the sltuation in Palestine will
wndoubtedly deterlorate further if adequate armed forces do not
take possession of Palestine on the withdrawal of the Mandatory.
Any deterlorvation, invelving also the existence of the City of
derusalem - territory under Special Intermational Reglme -~ moy
eventually endanger the maintenance of internaticnal peace and eccurity.
8. It ie suggested that such comsiderations as the above, bring the
Palestine question within the scope of Article 24 of the Charter, os
Interpreted in the case of Trieste, and that the Security Cowncil hag
the pover required to accept the responsibilities assigned to it by the
General Assenbly, It is submitted that if the Security Council deemed
that it wes within its competence to accept responsibilities for the
carrying out of certain provisions of a treaty negotiated and concluded
outeide of the United Net.ons, it is still more appropriate that 1t
should accept responsibilities for the implementation of a plen adopted

by the General Agsembly,

C, THE QUESTION OF AN INTIRNATIONAL ARMED FORCE FOR PALESTINT

I. DNeed for an Internotiomal Police Force

1. After the termination of the Mendate, the British Armies will
gradually relinquish the .duty of keeping order and ensuring security
In Palestine, It results from the statement of policy of the Mandatory
Power that on the termination of the Mandste the militias envisaged in
the Plan will not have been formed. There may be only inadeguate Arab
and Jewish nolice forces and militias in a more or lese embryenic stage,
clandestinely organized and insufficiently trained and disciplined,
2, The problem therefore arises s o how public orier and securilty
are to be kept in Polestine immediately after the termination of the
Mandate and in the following months prior %o the proper functioning of
militias in the two States and the creation of an effective foreign
force, to assisl in the maintenance of law énd order in the City of
Jerusalem,
3. It is obvious, in viev of the present situation in Palestiné, that
order and security are necessary not only for the implementation of the
Flan but also generally for avoiding anarchy and chaos and for minimizing
blocdshed and to prevent breach of international peace, Glven tﬁe above
facts, the need for creating an interuational armed force to assume this
duty immediately ather the terminntion bf the Mandate seems to be
imperative,

/4. It ghould
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L, t should therefore bo examined.:
(a) Vhether the Commission can enlist and employ an armed force, and
(b) Under what conditions the Security Council may provide an

international arimed force,

IT. Vhether the Commission can Iinlist and Employ an Armed Force

1, DBesides provisions relating to the Arab and Jewish Militiss and

the forelgn police force for the City of Jerusalem, the Plan contains

no gpecific recommendations for the raieing of an armed force, neilther
for the maintenance of order and security in Palestine nor to effect Its
implenmentation,

2. It would appear that the Ceneral Asgenbly based its Plan in a gencral
marner on the idea that any problem relating to the maintenance of
international peace and cecurity could be dealt with by the Security
Council, while problems relating to the maintenance of internal peace

and gecurity in Palestine would be handled Ly the armed militias as
regards the two proposed States and by police forces (incluvding the
special Toreign police force) in the City of Jerusalem,

3. THowever, the fact remains that according to the Plan ",.,there shall
be a progressive transfer, from the Mandatory Fower to the Commission, of

regpongibilibty for @ll the functions of government, Including that of

mzintaining law and order in the ereas from which the forces of the

Mandatory Power have been withdrawn',*

L, Afart from the fact that it would seem impossible for such a force to
be created and resdy to operate in time, any decision of the Commission to
recruit it itself might have such implicetions and consequences that it
could herdly take such a decision without asking in the first place for
the "suidance" of the Security Council, At most the Commission could

only decide itselfl that a few policemen will be attached to it Ffor its

ovn gecurity,

1II. Under what Conditions the Security Council may Fmploy an International

fxmed Torce
1. The Security Council might employ an international armed Force in the
Palegtine cage, elther in virtve of Article 42 of the Charter or in
accordance with the Resolution of the General Assenmbly.

(a) Application of Article L2 of the Charter

2. In order to use military force In application of Article 42 of the

Charter, the Security Council should first determine the existence in
Palestine of a threat to the pemce, a breach of the peace, or an act of

- aggression., Should it determine so, it would have full power under

¥ Part 1(B) 13. [Article 42
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Article L2 to use ermed forces as may be necegeary to meintain or restore

International peace and security in Pelestine. o

3. Whether a threat to the peace, = breach of the peace, or an act of 1

agpression exists is primarily a guestlon of fact left by the Charter to

the unrestricted Judgmwent of the Securlty Council,

L, Tn this comnection, it is to be pointed out that peragraph (b) of the

operative part of the Resolution of the General Assenbly, requesting the %

Security Council to determine as a threat to the peace, breach of the

peace or act of agoression any attempt to alter by force the mettlement

envisaged, may have a persuasive rather than a binding effect. It ig a

recomrendation of the General Assembly and has no obligatory character

whatsoever ingofar asg the Security Council is concerned,

S It is obvious that, in order to be in a position to determine, the

Security Council should previously investigmate the situation in Palestine,

in the light of exisbing ¢ ridence, The investipation of the situation

may be undertaken by the Security Council on its owm initiative, or

Tollowing a request made by the Palestine Commission acting in accordance

with the Resolution of the General Assembly, or a formal reguest made by any

Member of the United Natlons 1n accordance with Article 35 of the Charter,

or following action by the Secrotary-General under the terms of Article 99.

6. In reviewing the cage, the Security Council would havs to conalder

vhether a threat to the peace, a breach of the peace, or an act of

ageresgion may occur within or outside of the borders of the Palestinian

territory, Thie question is within the discretion of the Security Council. ;

It is, however, interesting to note that the Ceneral Assembly in its |

Resolution, considered that the situation in Palestine itself may

constitute a threat to the peace (paragraph (b) of operative part of

preamble), PFurthermore, it 1s to be noted that the General Assembly

considered as a challenge to the peace any attempt to alter by force the

settlement envisaged by the Resolution (paragraph (c) of the operative

part cf the preamble of the Resolution). "Any" would include the

notion that such a challenge to the peace may come Trom any quarters even

from the inhabltants of Palestine themselves. It is clear that the

construction given by the General Assembly vas that a challenge to the

peace may take place not only throuvgh action against the territory of

Palestine, but even action inside the territory of Palestine, even without

outside assistance; not only by action against the territorial integrity

of Palestine but also against the settlement envisaged by the Resolution,

7. Article 42 by itmelf does not epecify from where the armed force must

come, TUndexr the terms of Article 42, all Members of the United Nations
/have undertaken
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heve undertelen to moke avalleble %o the Securlty Council ermed Yorces,
on ite call and in.acoordance with a gpecial agreement or asgreemsuta,
These agreements, by the tarﬁa of Article 43, shall be subject to
rabification by the signatory States in accordance with thelr respective
congtitutional oprocesses,

8, It will be for the Sscurity Council to debtermine, in eccordance with
Article 4LE of the Charber, the Memberz of the United HNations whlch should
make available to the Securlty Council armed forces,

9. The Internationsl armed force placed et the disposal of the Security
Council, will remain under the directlon of the Security Council assisted
by the Military staff Comnittes (Article 46},

(b) By Virtue «f the Resolubion in Conjunstion with Awrticle 2L of the

Craoxrter

The Resolution did not specifically provide for use by the Security
Council of an armed police force, although it suggested that such a force
night be uged by 1t, while currying'out ity Tunctions undeyr the Charter,

The Gonersl Asasembly, however, had requegted the Security Council,
Inter alia, to take the necessary measures as provided for in the Plan
for its imvnleunentation,

It may be argued that, with regard to certain digpogitions of the
Plan, enforcement measures were, if not provided for, at least implied,
Thug, 1f the egtablishment of the special International Regime of the
City of Jerusalem would require en internatiodal police force, the use
of such a force may be considered as implied in the Pian, esgpecially if
the existence of the City of Jerusalem, requlring free cowmunicetions,
would necessitate such an action, It is of some significance that the
Plan envissges a special international police force "...to assist in the
maintenance of internal law and order and especially for the protection of
Holy Places and religious builldings and sites in the City". Such a force
iz to be recruited by the Governor, |

Another instance would be tho cage that a Provisional Council of

ted,

Governvent camnot be selected for either of the States or, il selec
cannob carry out ite functions, In this connection, the Security Council
hag boen given full powers of action,

I[2 elther case, the Security Council might cengider that the lack of
an arteld Force may endanger the mainitenance of international reace and
gecvrily, |

It may be argued further that what, in fact, the General Agpenmbly had
in mind was that the Security Council - the organ of the United Nations

/empowered
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empowered to take action - ghould assist the Commission in ite taslk
by all mcane at its disposal,

In a general manner, it may be conceived that the Security Council
might conslder that ovtside the Resolution of the General Assembly,
outside the specific powers conferred upon 1t by the Charter, it hag a
duty inherent in Article 24 of the Charter, especially, as interpreted
in the Trieste case, to assist substantively in the implementation of a
Plen considered by more then a two-thirds majority of the Generel Assembly
ag conducive to general welfare or friendly relations smong nations,

It is obvious that the Security Council would base lts action on guch
grounds cnly after previously having reached the conclusion that no threat
to the peace, breuch of the peace or act of apggression had occurred., An
international armed force set up on this basis would not be one in the
genge of Chapter VII of the Charter. It would have the character of an
international police force for the maintenance of law and order in a

territory for which the international soclety ils still reeponsible,

JANNEX T
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ARNEX T
TOINIS RAISED AT TR 220ND MERTING OF THE SECURITY COUNCTL

When the Securlty Council received the letter from the
Secretary-Gonersl encloming the Resolution of the General Assembly,
the ropresontative of Syria ralged the following points

Aber hoving stressed that the Securlty Council "hag to determine
to what extent 1t can accept or apply such a reguest or recomsendation,”
he polnted out that the impj.eme:rrbation of the Resolintion adcnted by the
sonernl fsoenbly was assigned to the @@curitv Coumeldl and that all
repponsihility was plsced upon it in that ve gpect, through the cormipaion
of five whilch was nominated for that purpose by the President of the
General Assembly, "The Security Council,” he gaid, "is requested to act
according to the inetructions or informetion received from 'thafb coriniggion
of five, As long aa that commission has no foundation or no
Justificatlon in the Charter, this metter ought to be studied by the
Secuiity Council, The commission of fl."}'(“ i to be gent to Palestine
and vested with anthority to promulgate lawe and regulatlons, to command
avinley, to control the economy of the couwrtry and to nominate governmente
and control them. The Securlty Ccuncil should determine on what basis
that commission 1s belng ment to Palestine and whether the Council itself
1o bound to take into account information supplied by that commicsion and
to enforce or implement the instructions of the commission, The presoent
situation 1s that there im no trusteeship agreement and that the meabers
of the commission have not even been selected, This scheme was not even
ratified by their govermme ts accordinz to constitutional processes.
Tohere is no convention or anything of that sort, I think that such an
of f-hand procsivre wecnirzg a cxrbain ancuat of discusuion in the
Security Covcoil Letcre tnliing note, or iumsdlately after taking note,
or mimultaicoualy with taliing note, of this Resoluticn,

"For this purpose, I think that it would be approprlate that a
special meeting of the Security Council be convoked in order to have a
Tull debate on these matters and have the views of the members clearly
understood after studying this situation, and to know the extent to
which puch a Regolution would lead to peace and security in the Near East,
Such o Resolutlon is very important, and the Security Council is the
orgen which is charged with responsibility in this matter. Enforcement
ig in the hands only of the Security Council, The Ceneral Asgsembly cannot
oxexrcigo any govermmental authority in any country directly, It may do bhat

/through
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throngh the trusteeship system or throvgh the mandatory or throush
the Security Council by enforcemsnt of action for the maintenance of
international peace and sscurity. But in this cnse there is no
trustesship apgyement and the CGeneral Assenbly io not a world government
which can dictate orders, partition countries or Inpooe congtitutions,
rules, wrepwlations and trecties on people without thelr consent. This is
a matter which should Ve counoldered very bhoroughly and carefully in
the Security Gouncil betore taking note of the Resolution, as I sald,
or soon after,"
On the points raised by the Syrian representative, the Chalrman
mede the following remarks: "It is to be noted that the Resolution
of the General Assgembly comes to the Security Council in the form of a
recommendation and a request, Tt im therefore of course entirely proner
for the Security Council to discuveas, when the time comes, the method of
tmplementing and putting into effect the vequest, T should imagine that
such a discussion would inply a congideration of a good many of the points
which the representative of Syria has in mind, There would, however, bLe
obvious limitations to the scope and mubject of the debate in the
‘Security Council which I am not prepsred as ret to indicate. Ncnetheless,
there would remain a large area of dlscussion...."
During the meeting it was maede known that the Governments of Lebanon
and Egypt had requested, in pursuance of Article 31 of the Charter, to be
alloved to participate in the Council's discussion of what they described
In their letters as the question or the problem of Palestine, These
requests were left for consideration at an appropriate time in the [uture,
It is evident that tle Security Council, before taking eny further
action commected with the General Assembly's Plan will have to consilder
vhether 1t has the power to accept the responsibilities assigned to it
by the General Assembly., It i to be anticipated that an attempt will

then be made o reopen the whole queotinnvof Paloshine,

- . .




