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I. Terminology -

For the settlement of international disputes different
procedures may be followed when direct negotiations fail. A
third party may offer its good offices whlch, generally spea k-
ing, will consist of verious klnds of action tending to call
forward negotiations between the parties, TIn consequence of
such action the third party may offer its medistion and aptually 3
conduct negotiations between the parties on‘the basis of propos~
als lt has submitted to them for their acceptance or regectlon,x
A d:xspute may also in &ccordance with trcaty provisions be
submitted to g9n01lggtlon by a Commission of persons whose task
genecrally will be to elucidate the facts, to hear the parties
“and to endeavour to bring them together. -In some cases it will
be provided that the Commission shall make a final report contain
' iJﬂé; certain proposals or suggestions for the settlement of the |
dispute, which proposals or suggestions, however, have no
Tairniing forece., | Finally 2 dispute may in certain cages be
submitted to arbitration or Jydicialvbettlemant, whereby either
- &n umpire or an international court mekes & binding decision
oi"thc dispute, ‘

II The Hapue Conventlon of 18 October 1907 for
the Pa01f10 Settlemcnt of Internatlonal Disputes

Good officeu and mcdlatlon are provided for dn the Hague
Canvention of 18 Octobcr 1907 for the Pacific Settlement of
Iru:exnﬁational Dis nutes. The contracting pdrthS are obllged
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X This distinction between good, offices and mediation is, -
llovvcver more of & theoretical than practical character.
Ek;plomatlc practice and many treaties make na- sharp

:ibtinctlan between thc two' prOCadures.,~ ,
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to have recdﬁrse, as far as circumstances allow, to good foiQEE‘
or medlatlon of one or more friendly powers (Art,R). The
cxercisc of the right of a third power to offer good offices or
mediction can never be regarded by either of the parties as en
unfrlendly act (Art'3, Par 2), The role of the mediator is
dCocrlbed as "reconciling the opposing claims and appeasing the
feclings of resentment which mey have arisen between the States
at variance" (art.4), end it is emphasized that good offices

and mediation "have exclusively an advisory character and never
binding force" (Art;é)}

IIT. Functbions and Powers of the
U. N. Mediator in Palestine,

In resolution 186 (S—2)’édoptéd by the GeneralAAssembly
on 14 May 1948 the functions of thc Mediator were defined as
follows

"(a) To use hig good offices with the local and

commnity authorities in Palestine to
(1) Arrange for the operation of common services

necessary to the safety and well- bclng of the
population of Palestine ;

(1i) Assure the protcction of the Holy Placcs,
rellglous buildings and sites in Palegtine ;

(iii) Promote a peaccful adjustment of the future
situation in Palestine
(b) To cooperate with the Truce Commission for Palestine
‘ appointed by the Security Council in its resolut-
ion of 23 April 1948 ;"

On the question how the Mediator interpreted these terms
of reference, attention should be called to the following
passage found on page 8 of his report i

".,.s The resolution of the Genersal Assembly of 14 May

empowered the Mediator to use his good offices to
'promote a peaceful adjustment of the future situation
of Palestine!, The indispensable condition for the
,attalnmcnt of this objective would be to find some
common framework of reference within which the partics ;
would be Wllllng to accept further mediction. In
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_roopted 1nternatlona1 usage the employment of
Mgood offlccs” 1nvolvcs offerlng friendly suggest~
lonq to facilitate adgustment of a controversy

‘ between conflictlng partles,_ Mediation is a

- consequence of the tender of good offices, and the
primary task of the Medlator is to initiate proposals
calculated to harmonlza conflicting 1nterestu and
claims. In the very nature of the case, therefore,
the Mediator must‘strive to encourage cbmpromlse
rather than strict adherence to'legal principles,
As indicated in Article 4 of Part TI of the Hague
Convention on the Pacmflo Settlement of International
Disputes, 'the part of the mediator consists in
reconciling the opposing claims end appeasing the
feelings of resentment which may have arisen,..!'
It is equally true that the Mediator can achieve
success only by achieving voluntary agraement
between the parties. His decisions have no binding
effect and his’ suggestionq or proposqls mey be
rejected at will by the partiesn, ..

Iv. The Resolution of the.GenerallAssembly
of 11 December 1948.

The General Asgembly, by its resolution of 11 December
1948, envisaged that the Conciliation Commission might exercise
two categories of functions which had already been given to
the Mediator. These functions are described in Part 2(a) and
(c) of the resolution reading as follows 3

"2. ESTABLISHES & Conciliation Commission consisting
of three States, Members.of the United Nations, which
Shall have the following functions : '

(a) To assume, insofar as it considers necessary
coosoodn exlstlng circumstances, the functions
given to the United . Nations' Mediator on.
- Palestine by the rasolutlon of the General
Aubambly of 14 Muy 1948
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(¢) To undertak@, upon the request of the
Sccurity Council,”any of the functions now
assigned to the Unlted Nations. Mediator Qn
Pulostina or to: Lhe Unlted Nation& Truce
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Commission by resolutions of the Security
Council ; upon such request to the Conelle
iation C@mm1851on by the Security Council
with reapect to all the remaining functions
of the United Nations Medietor on,

Palestine under Security Council resolut-
ions, the office of the Mediator shall be
terminated ;"

_ With respect to the latter category of functions it will
be recalled thét the Security Council, by the resolution adopt~
ed on 11 August 1949, ddcided that all functions assigned to
the Acting Mediator had been discharged and that he was, therg-
fore, relieved of any further reapon51blllty under Security
Council resolutions.

For the correct understanding of the ilrst category of
functions, it is believed useful briefly to review the legis~
lative history of sub-paragraph 2(a) of the resolution of the
General Assembly of 11 December 1948.

V. Paragraph 2(&) of the Resolution of the
General Asscmbly of‘Jl Dcccmber 1948

Paragraph R(a) of the resolution of the General Assembly
which provides for medlation by the Conciliation Commission
originated in the first revision of the draft resolution sub-
mitted by the United Kingdom to the First Committee of the
General Agsembly (document A4/AC.1/394/Rev. 1). Paragraph 3(a)
of this document provided thut a Concilietion Commission
should be esteblished and have, inter alia, the following

functions :

“{a) to assume the functions given to the United Netions
Mediator in Palestine by the resolution of the
General Assembly of 14 May 1948 *

During the debates in the First Committeec, the represent-
ative of the Provisional Government of Israel expressed the
opp051tlon of his Government to paragraph 3 of the United
X Kingdom text saying that‘the functions of the Mediator were

* See above und&r'III.
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cither obsolete or covered by other parts of the draft{resolution
and that there was contradiction between the various parts of
the resolution. The representative of Australie stated like-
wige that in his view,'the assumption of the Mediator's functions
by the Commission was an unnecessary complication, as many of
those functions wWere now obsolete.

In reply thc representative of the United Ilngdom stated
that it wes not in fact contradlctory to provldc that the
Conciliction Commission could seek a direct- solution efter enterw
ing into consultation with the Governments concerned, and that,
moreover, that Commission could act as mediator. It was wise
to asslgn the Coneciliation Commission extensive powers in the
event that the parties should fail to reach an agreement by
such negotiations. Regarding the wording of paragraph 3(a) of
the United Kingdom draft resolution, it would be reasonable to
trust the Conciliation Commission to show the negessary judg-
ment when assuming the functions of the Mediator. He theres
fore submitted an amendment making it clear that the Concil-
ietion Commission would assumec these functions "1nsofar as it
considers necessary in cx1ut1ng circumstances”,

When the vote was taken, sub-paregraph 3(a) of the
United Kingdom draft resolution, with the addition proposed by
the representative of United Kingdom, was adopted gé votes to
15, with 11 abstentions, -

VI. (Conclusions ‘ , . o

From what has been developed above, three conclusions
can be drawn. In the first place, it would seem that paragraph
2(a) of the resolution of the General Assembly presents a
sufflclantly clcar legal basls for mediation within the powers
of mediation given to the Mediator by the resolution of the
General pssembly of 14 May 1948.  In the second place, it ,
follows direotly from the text of the paragraph that the Gommls«
sion itself may teke the 1nit1mt1ve in such action without
having to await any formal request from one or both of the
partiecs. In the third place, it‘&ppears pqssible to,di5card
- the argument thet the functions of the Mediator under the

resolution of 14 May 1948 now are obsolete, such argumant‘havingr“?y; §

already been advanced and rajbqtcd bY‘the dﬁQlSlon of the
Gcnar&l ASSmely.‘



