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Letter and Memorandum dated 22 November 1949, Concerning
Compensation, received by the Chairman of the Conciliation
Commission from Mr, Gordon R, Glapp, Chairmen, United
Nations Economic Survey Mission for the Middle East.

Sir,

The terms of reference of the Economic Survey Mission include the problem
of compensation for losses suffered by refugees. The Mission has considered

this matter at various times since the beginning 5f its work,

In the course of conversations with this Mission, the Israeli Government
re-—afi‘lrmed the position it had previcusly taken, namely that compensation
should be considered as part of a general peace settlement together with the
guestion of reparétions for war damages.

It was clear to the Mission that, unless the Israeli Covernment was wiliing
t'o consider compensation separately, it would be premature to make detailed
Tecommendetions regarding the eveluation of damage or the machinery for the
sottlement of compensation claims.

Study of the compensation problem was, therefore, confined to legal analysis
©OF the matter by the Legal Adviser to the Mission. A memorandum prepared by the
Legal Adviser, Mr. Paclo Contini, is attached, We believe that it may be useful
to the Commission. |

On the basis of discussions within th:Ls MlSSlOH and the advice of .

M Cont.lna. , the following suggestions may be helpful in po:mting the way to
Staeps that might be taken w1th reference to this complicated problem. These

Suggestlons are based upon the conclusions implicit in Mr, Cont:.nl's study.
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Compensation for property of non-returning refugees

(a) The Israeli Government should be urged to égree'td.the principle that payment
of compensation for abéndoned property (both movable and immovaeble) should be
separate from é general peace sefttlement with the Areb states. In support of this
position the following points might be mentioned:

(i) The principle‘of compensation for the property of non-returning
Arefﬁgees has been clearly establishedzby the:General Assembly, and
has been basically acknowledged by Israel. HaWever, to link the
payment of compensation to the problem of reparatlons would deprive
the refugees of all or part of the benefit to which they are

entitled and defest the purpose of the resolution.

(ii) The bulk of the refugees from Israell territory were not citizens
of the .Arab States at the time of their displacement, and
therefore their right to compensaﬁiqn‘should not be confused with
the claims and‘counter—c;aims between the contending States.and‘

their nationals.

(iii) The early payment of compensation to nori-returning refugees would
give them an incentive to choose to resettle outside of Israeli
territory, which would conform wiﬁh.the expressed wish of the

Israeli Government.

(b) 1In order to avoid the lengthy process of settlement of each individual claim,
which would take a considerable number of years, compensation should be paid on
the basis of a lump sum settlement.  Agreement should be obtained from the Arab
Statés and Israel, if pdgsible in consultation with refugee representatives, with

respect to the principle of lump sum compensation,

(¢) Whether or not (a ) end (b) are negotlated successfully, the problem mlght be
advanced by setting up a Refugee Property Trustee, under the Palestine

Conciliation Commission, with the following functions: (1) To make en appraisal
of the value of refugee property by sampling methods applied to available records;

(ll) To negotiate or to assist in negotiating an sgreement with the interested
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parties with respect to the amount to be paid by Israel into a refugee trust

fpnd as lump sum compensation if the principle is agreed upon; (iii) To-
administer the fund on behalf of the refugees; (iv) To make reeomﬁendatione to
‘the'UNCCP, its successor, or-the General Assembly of the United Nations as to
whether the lump sum should be divided among the refugee property owners on: a’
pro-rata basis or paid into a resettlement fund to be used for the rehabilitation.
of the refugees as a group; (v) If it is decided that the latter‘course is:
‘preferable, to turn over the. lump sum to the United Nations agency which wili be

responsible for the refugee relief and rehabilitation programme,

One of‘the main objectives and'advantages of the suggested epproach»would be
'to secure payment of compensatlon at the earliest possible time,- w1thout waltlng
for a general peace settlement. 1If, however, it was impossible to obtain
Israel's agreement on this point, the following compromise alternatlve_mlght be

considered: S | o .

(i) 'Israel should be urged to pay at the earlieeﬁ poesible date into the
refugee trust fund e percentage - say between 10% and 50% - of the
Jump sum oompensatlon. Wlth regard to the possibility of Iereel'
Ieceeptance of this proposal it should be mentloned that in an informal
conversation with members of this Mission a representatlve of the
Ieraell Government has 1ndlcated that their’ reparatlon claim agalnst
the Lrab -States is expected to be lower than theé amount payeble by

" Israel as compensatlon to refugees, Although the knowledge of thls

fact may be useful it is stressed, however, that in this MlSSlon's v1ew‘
the United Nations should negotiate payment of a percentage as a matter

entlrely separate from reparatlons.

(ii) The balance of the lump sum should be pald by Israel 1nto the refugee
| fund at the conclu51on of the peace settlement In order hot to |
compromise the pr1n01ple of separatlon between the refugees' rlght to
" compensation and the eventual reparetlon account bSLWUuH ‘the contendlng ‘
States, the balence peyable by Israel to the refugee aocount should not
' be set-off" agalnst the amount which might be awarded to the Israell

Government as war reparatlons, 1f any such award is granted
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Ths forego‘ing comprbmisc alternative ﬁould not alter the substence of the
suggestlons mede under (2), (b) and (¢). nbove . Although final settlement of the
“compensation agcount would be delayed, this, npproach might offer some ASSUrance
of early peyment of an advance and keep the door open for negotiations on the

principle and amount of a lump sum compensation,

Compensation to returning refugees

ks is indicated in the at‘bached. memorandum, it is doubtful that claims by
returnlng refugees i‘or loss or demage to property fenll within the scope of inter-

national law. If such cla:uns are governed by Isroeli law it is doubtful thet
they would be given » preferential status with respect to war damages suffered by
other "Israeli citizens, Since no legislation has yet been enacted by the Israeli
) Government on the sub‘](,ct of war damages the value of refugee clalms would be very

problematlcal

- On the other hand 1f it is establlshed that returmng Arpb refugees should
be given the status of,al:!.;ens, thus i‘a,llmg under the protection of international
law, it may be expected that the Israeli Goverrnne_nt would coﬂsider them a5 enemy
aliens. In this event, the cléims by re»"cu‘rn:i'.ng_refugees could be properly set-
off against the Israeli repargpién clahﬁs with' the Lrab States. Thus again the

refugees might fail to receive any benefit.

~ In order ft,b .give .sqme-pi‘actigal vé.llie to ‘th\e pi‘inciple of compensation for
lost and damaged propga,rty“it is suggested th.at.l thc—:j‘Governmen;o of Israel be urged,
-in accordance with the spi?it‘qf the Gepe£a1 Asaembiy's resolution, to add to the
lump sum to be paid to non-returning refugees an amotint in payment of compensation
for property loss and damage suffered by returning refugeés. If this. is agreed
by the Tsraeli Government, the reconunendptlons under {c) above would be applicable.
If, howevw agreement could not’ be obtained from Igrael on this point, the

follow:mg alternatlve suggestlons are Smel‘bted’

(8) As soon =8 the number and names of the refugees who will return to
. Israzel has been.,determlne'd', the Refug% Property Trustee should make an

- appraisal of property loss and damage suffered by réturning refugees and
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reach an ngreement w1th the 1nterested parties regerding a lump sum

to be pald as compensatlon.,

The Arab Status and the State of Isrwel -should be. urged to agree that
the Party which may - be required by the Peace Treaty to pay. reparations
or indemnities will first pay the equivelent of the above lump.sum‘into
the refugee trust fund; and the balanee to the other Party, If the
amount to be paid as reparations or indemnities is insufficient to cover

the lump sum, the balance will be made up by both Perties, at a scale to

be mutually agreed or alternatlvely to be assessed by the Seeretary-

General of the United Nations or by an agreed arbitrator,

The lump sum thus paid into thé'refugee trust fund should become part’
of the funds administered by the Refugee Property Trustee under

paragraph (c) above.

I have the honour to be,
. Slr, ‘
Yours falthfully,

(5gd) Gordon R. Clapp

Chairman
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. : : S ‘ .
LEGAL ASPECTS OF THE PROBLEM OF"CQMPENSATION TO PALESTINE REFUGEES

Pa.i»agraph 11 of General hssembly resolution No, 194 (III) of 11 December 1948

provides as follows :
"The General Assembly ...

' RESOIVES that the refugees wishing to return to their homes and live at
peace with their neighbours should be permitted to do so at the earliest
practicable date, and that compensation should be paid for the property of
those choosing not to return and for loss of or damege to the property which,
under principles of international lew or in equity, should be made good by
the Governments or Authorities responsible ,.."

1. Compensation for the property of non-returning refugees

The General lssembly has established the principlé that "compensation should
be paid for the property of .those (refugees) choosing not to return". The verb
tchoose! indicates that the General Assembly assumed that-the prineiple "“the
refugees wishing to return to their homes and live at peace with their neighbours
should be permitted to do so" would be fully implemented, and that all the
refugees would be given a free choice as to whether or not they wished to return
home. However, in the event that not all the refugees are given a free choice |
on this matter it would seem equitable‘to give a broad interpretation of the words
of the resolution, namely that any refugee who is unwilling or unable to return is
entitled Yo compensation. Indéed, if the prineiple of compensation is
established for those refugees who, presumably having found a satisfactory
settlement elsewhere, decide not to return, the same right should be given a |
fortiori to those who, being unable to return in spite of their desire to do so,
are likely to be in a worse position than the other group,

x This discussion deals only with compensation to Arab refugees displaced from
Isreeli territory, which is the mein problem at issue. It isg understood,
however, that the principles expressed herein are intended to be applicable to
ell Palestine refugees and to all the States involved in the hostilities.
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Liability for payment of compensation

The Government of Israei has agreed to pay conipensation for land”™ abandoned
by /rab refugees from Israel, provided that such payment is arranged as part of a
gencral peace settlement at which Israel will elaim damagés from the arab States
for waging war on Israel (see UNFCC Doe. IS/5). o

With regard to the limitation placed upon the bype of propert;y' for whieh -
compensation would be pai'd from the legal jﬁoint of view there does not seem to be
any justification for a distinction between land and other property or between §
movable and immovable property. No such dlstinct;on was made in the resolution,
and it was clearly the intention of the General Assembly thet non-returning.
refugees should be compensated for whatever property they havé left behind.'
Furthermore, the Abgentee Property fuct issuedv by the Israeli Minister of Finance
on 2 December 1948 vested all absentee property Ty includ:.ng that of Arsb
refugees, in the Custodian. i refusal to accept the'prineiple of compensation
to non-returning refugees for all their property vésted in the Custodisn would be
equivalent to a confiscation of private property. Sueh astion :woulcl appear to be
contrary to a legal principle whieh is generally resognized both under the

domestic law of most countrles end under international law.

With regard to the Israeli Goverrment position thet paymeriﬁ will be made only
as part of a general peace settlement this is a polltical questlon, and falls

outside the scope of this memorandum.

X On 10 October 1949 Dr, Horowitz of the Israsli Government elarified to
members of the UNESMME that the expression "abandoned land" ineludes also
urban buildings. ,

XX ‘According to Regulation 1(f) of the aet "'property' ineludes movable and
immovable property, money, a r:.ght in prOperty, whe‘aher in possessz.on or in
action, and a good will." : : : :
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II. Compensation to returning refugees

The General Assembly resolution provides that "eompensation should be paid ...
for the loss of or damage to property which, under principles of international law

or in equlty, should be made good by the Governments or Authorlties respon51ble.q.

Although-the foregoing formulation might be appllcable 4o any loss or demege
to property which occurred during ‘the hostilities in Palestlng, the présent
discussion is limited to the problem of compensation to refugees.,  Accordingly,
we wiii(examine the meaning of this provision with respect to those refugees who

may return to their homes in Israell territory, ™

The,maln ‘question is : which rules of internatlonal law or equlty
govern the matter of compensation for loss or damage to the property of returning

refugees ?

* * ‘There is a body of rules of international law regarding the responsibility of
a State for loss or damage to property located within its territo#& owned by
foreign nationals or foreignystétes. These rules cover the réspdnsibility of &
State both in time of pedce»énd in time of war; With regard to the procedure
for the settlement of these olaims the normal préctice'is that the injured party
submits the claim to his Government, whereupon settlement of the cleim is
negotlated between that Government and the Government of the defendant state
through Mixed Glaims Commlsglons or other procedures. In order to be entitled

to diplomatic protection the 1n3ured party must have been a citizen or national

x The discussion will deal with prineiples of internstional lew which are
applicable in the sbsence of treaty provisions, . The conclusions may be

different if this matter is regulated in the future by treaty or 1nternatlonal
convention.

xx The meaning of the words "in equity". in paragraph 11 of the resolution is not
quite clear, and the records of the discussion before ‘the First Committee and
the Plenary Session do not shed any light on the subgect Perhaps the
General nsseﬁtly intended to indiecate thet in the settlement of individual

- cleims account should be taken not only of establishedl principles of inter=-
national law but also of generally accepted prinClplLs of equlty.
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of the claimant state at the date of the injuryx : it is also usually held that
the cleim must be continuously netional, i.e., owned by a national of the claimant-
state from the date of the original 1n3ury to the date of the presentatlon of the

XX
claim ,

On the other hand, claims by citizens against their own Government for loss
or damage to property fall outside the scope of iﬁternational law, and are
governed by the municipal law of that couatry. : dccordingly, it is essential to
‘ascertain: a) what was the cifizenship of arab refugees at the time when the loss
or damage to their property tock place? b) what will be the citizenship of
refugees re-admitted to Israsl? c¢) if returning refugees are not to Be considered
as cltizens of Israel, of which State are they citizens for the purpossg of‘beiﬁg

entitled to diplomatic protection in the presentation of their claims?

Of the estimeted 750,000 Arsb refugess approximately 30,000 were citizens
of arab States (Zgypt, Iraq, Jordan, Lebenon and Syria) at the time of their
displacement, and would therefore be entitled to diplomatic protection by their
Governments in the presentation of their claims against Israel. In accordance
with the normal practice these claims, arising from a state of war between Israel
and the /rab States, would presumably becamo part of the overall peace settlement,
and would be partially or totally set-~off agalnst the claims by the State of

Israel and 1ts citizens with the Arab Stqtes.

The bulk of the irab refugees, however were. Palestinlan citizens under the
Mandate. The loss and damage to the;r'property'oécurred in most cases after their
escape, which took place duriﬁg the monthé immédiétély preéeding ang immediately
following the proclamatlon of the State of Israel For the purpose of B
compensation, therefore, 1t is necessery to determlnu the c1tlzensh1p of Palestln— |

ian arabs at the tlme of the,fllght from their homes. In con51d¢r1ng thls_questlon

X Whiteman, Damages in Internptlonal Law, Vol. I, P.96
There are a few exceptions to this rule, but they have no bewrmng upon the
problem under discussion. -

xx Idem, p. 109
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it should be borne in'miﬁd'thét'ihe;lsraeli Government has not yet issued a

citizenship law. When such law is enacted.it may be presumed that the citizen-

ship status of Palestinian irabs before -and after their escape will be clarified,

in the absence of a law bnﬂihis subject, however, the following elements should

be taken into consideration :

a) Before the ﬁrécl&mation of the State of Israel all the inhabitants of
Palestine, including Jews and Lrabs, had the seme status with regard to

Palestine citizenship under the Mandete™,

b) No legalvdifferentiation as to citizehship was made between Jews and

Arabs by the Tsraeli Government after the formation of the State™ .

c) irabs at present legally residing'in Israel have the same status with

‘regard to citizenship as Jewish residents.

"'d) The Israeli Government has indicated thet Arab refugees re-admitted to |

Isracl will be considered s having the same status es citizens of

: XXK
Israel .

It appears, therefore, that Arabs should be regarded as having the same

citizenship status ss Jews, both'at'the time of their displacement snd upon their

re—admission to Isrreli territory. The temporary exodus from Israel of those

refugees who will return legally to that country would ﬁot seem to change their

eitizenship status.

X

Palsstine citizgﬁship was_governed by the Palestine Citizenship Orders; 1925
to 1942, Consolidated 1 [ 8RO (1925) Wo. 777; (1939) No. 863; (1941)
No. 1121; (1942) No. 1177/. o A

Pending the enactment of a citizenship law by the Israeli Government the
Palestine Citizenship Orders issued under the Mendate should be considered as
still in force, in accordance with Sec, 11 of the Israeli Lew and Administrat-
ive Ordinance, 1948, which provides that "The Low which was in force in
Pglestine on 14 May 1948 will remain in force, so far as it is not inconsistent
with this Ordinence or other laws to be issued by or under the authority of the

Provisional State Council and with subh changes as flow from the establishment
of the State and its authorities'. - ' ' '

In & memorandun submitted by Dr.G.Meron for the Government of Israel to the
Technioai Committee on 28 July 1949, it is steted: "The arab refugees thus re-
settied in Isreel will, also economically speaking, be treated on the same
footing »s Jewish repatristes coming from sbroad ... Arab citizens in the State

of Israel enjoy thg‘same rights and privileges snd are subject to the same
laws as any other inhabitant of the country.t ‘
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It follows from the foregoing considerations that cleims by arab refugees *
for loss or damage to their property-would £all outside the scope of international
law, and would be governed by Israeli lews and reguletlons on damages (wnd in

particular oh war damages )" appllcable to a1l ISTPell 01tlzens.

The above conclusion has been reached on a rebus gilc stantibus assumption.

It is possible, however, that the status of Areb refugees mlght be changed by the

‘enactment of Israeli leglslatlon making Israell 01tlzensh1p dependent upon certain
conditions which might not be met by Arab refugees (e.g. contlnuous residence in
Isruvl since 15 May 1948, or other equivalent prov151ons). In this event the
refugees would presumably become’ stateless persons, and their possibility of -
filing an international claim would be precarious because of lack of diplomatic
protection by any Government. On the other hand, the status of irab refugees
might be changed by internatipnal action (such as a GeneralnnssembLy_resolution or
n agreement subscribed to by Israel) which might establish that, for purposes of
compensation Arab refugees should be accorded the protection afforded by.iﬁtere

national law to aliens.

- In the event‘that Arab refugees were to be considered as éliens'with réspect

to Israel the following questions would arise :

a) Should compensation to areb refugees be governed by the rules of 1nter-

netional law applicable to neutral or enemy aliens ?

x Although the legally binding character of the Hague Conventions is still under
discussion, the following rules adopted at the IV Hague Conventiori of 18 October

19507 might be applicable to the Palestine. conflict :

Sec, II Hostilities
Art 23 "It is espeolally forbidden ... (g) To destroy or seize the enemy S
property, unless such destruction or seigzure be imperatively demended by the

necessities of war,!
Idem, Art, 28 "The pillage of & town or plece, even when taken by assault 15

‘ prohibited,!
Sec, III Military Authorlty over ‘the terrltorv of the hostlle St?te

Art, L6 U,,, Private property can not be confiscsted. !

art, 47 ”Plllcge is formelly forbldden i

‘Art, 56 "The- property of munlclpelltles, ‘thet of 1nst1tutlons dedlcated to
religion, charity and education, the arts and sciences, even when -
State property, shell be tree eted as private property. —All seizure of,
destruction or wilful demage done to institutions of this . chsracter,
historic momiuments, works of art and science, is forbidden, and should

be made the subject of legel proceedings.®
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b) Which Stete or States could grant diplomatic protection to the refugees

in the presentation of their Claims ?

c) If thb refugees are to be con51dered as steteless persons, could the
United Nations underteke thelr legal or diplomabic protectlon with. respect

to compensation ? - If so, whlch prooedure should. be‘adopted 7

. These questlons are merely 1ntended to glve an 1ndlcatlon of the type of
problems which would have to be solved 1f returnlng refugees are noL to be
considered as Israeli citizens. At the present stage, however, there is no need
to discnss these points in deteii becallse tne answers wpuld have enly a

hypothetical value.

I1L Method of Compensation'

Redress for loss and demage to the property of refugees mpy take place .
either by way of reparatlons, i.e, lump sum pavment to the refugees ag a group,
or restoratlon, i.e, Settlement of individual claims., The-former method was

.edopted for example, at the end of the second World War with‘respect to non-
repatriable victims of Nazism unable to claim the protection of any Government.
Under the Finel Act of the Paris Conference on Reppratlons of 21 December 1945,
and the fAgreement of 1, June 1946, the hilied GJvernments agrecd £t allocate a
sum of twenty-five million dollers,. and all the non—monetary gold found by the
Allied armies in Germany for the reh?blllt?thn and resettlement of the victims
of Nazi action. It was further prov1ded that the method of collcctlve

reparatlons would not pregudlce individual claims by refug ces against a future

Germen Government

The method of restorntlon by wey of settlement of 1nd1v1dupl ClleS has been

‘usually &ddpted by the various Mixed Clalms Commissions eSt"blloth for handling

clalms between states and thelr natlonals " Under thls procedurg the remedies

open to claimants are: e) restltutlon, and b) 1ndemn1flcctlon

a) EE§E§§E§§9§'— Whenever it is estebllshed that, under 1ntelnptlona1 law,

. the property of a refugee hes been wrongfully selzed, seouestred, requlsltloned

COHflSca+ed or detelned by the Israell Government the olalm ant is entitled to
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restitution of the prcperty,‘if'itvis'still in existence, plus indemnity for
damagesx. Restitution‘céuid be éppliqabie to property of returning refugees
“and personal property = especially blocked acodunts ~ of non-returning refugees.
With regard to returning refugeeslit:appears that the Israeli'GoVernment has
accepted the principle of restitution” under Regulation 29 of the ibsentee
Property fct, which provides that : ‘
"The custodian may release any property of an absentee by issuing a certificate
under his hand, stating that the person in respect of whom the property. has
. become property of an absentee has ceased to be an absentee. Where the
custodian has issued such a oertlflcate the tltle to .the released properby

shall revert to such person”

b) Indemnification - WheneVer a loss or damage to refugee property is

attributable to an actlon by the Isracll Govcrnmcnt, which 1s wrongful under
international law, the claimant is entltled to a pecuulary indemnification in

addition to the restitution of returnable property

It is understood that if the method of restoration by way of settlement of
individual claims is aaopted the body charged with rendering the awards will have
to take into consideration in each case such elemdnts as proper evidence with
rcspect to title of ownershlp, responsibility for loss or demage, military

nece351ty and other defences, value of lost or damaged property, etc.

IV, Measure of Damages

 There aré nb fixed rules of internaﬁional law with respect to the
oompuﬁation of the just and fair valué of lost or damaged property. leferent
wethods have been adoptbd by different Clailus Commissions and Treaties. -4s an
example of the principles which have governed in the past the following criterion

used by the Mixed Claims Commission; United States and Genmany,'may be quoted 3 =

X Whiteman, Damages in International Law, Vol.II, p.857.
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"in all 'Cla:iffls based on property taken and not réturned'to the privete
owner the measure of damages which wil]_. ord:gnarily be applied is the
reasonable market value of the property as of the time and place of
taking in the condition in which it then was, if it had such market
value; if not, then the intrinsic value of'the property es of such

time and place.! x

The method adop’oed by the Commission in determining the reasonable market

value wag as follows ¢

"In computing the reasonable market value of plants and other property
at the time of their déstruction, the nature end value of the business
done, their earning capacity based on previous operations , urgency of
demand. and readiness to produce to meet such demand which may
concelvably force the then market value sbove repfoduction costs, even
the goodwill of the business, and meny other factors , have been teken
into a.coount".xx

These rules » however, may be only partially epplicable to the determn.natlon
of damage to the property of Palestinian refugees, The stendards of value vary
) z.ccordlng to the economy of the country, the type of property, ete. Such
standards can only be established by the body Whlch will be ultimately
responsible for the settlement of the claims efter a detailed study of the

particuler circumstances of this type of cases. -

S/ Paolo Contini

Beirut, 22 Nov, 1949

~ X  Whiteman, Vol.II, p.1528
xx Whiteman, Vol.Il, p.1529



