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A. THE ARAB GCVERNXEN& . ---_1_ --L-l----- ll*,...,.s".-..l. 

. 

. ,._., ,, 

\’ 

Throughout the ncgotiatians with the Conciliation Commission the Arab. 
. 

Governments have urged not only that the' refugees 'should be repatriated, but 
* ., I 

thatthey should ':aotually be returne'd tothe 'dis&icts in which their 
':' "' ; ., 1 :,: 

" 

properties and l&ids were situ&ed 
'., .,_ . 

a& that such properties and lands should I 
be restdred to' them. .They have further insisted that-the Commission should ., ': 
urge the Israeli authorities to'accept &d to im'plement this principle, 'md 

I 
, ,,:, 

also that the C&runission -1 tiio~ld'establish &nclition's'of return of the refugees 

which would include full guarantees of security~for their lives and property, 
,,,.,.. ,'.' I .(.I- * .I 

AS far as the Arab Governments are concerned, the question of compensation has 
', " *., .' If, 

therefore been brought up m&inly with regard to those refugees tiho do not wish 

to return, and it has been"argued that it"is an international responsibility ,_ 

to ensure that the property of the refugees be fairly assessed and that 

compensation be >pa.id wi.thout,delay; ,I , , 
..,., 1 

z'& $&N&Q@ OF ISRj,E;L 
'. . " 

B. ' * I : 1' 'I 1 .C.l.V m.a.-k,;,,., ~-a.....s..- -.*w- ' . " , ',.', . . 
The Government of I.srael, on the other hand, has made it clear..thnt there,--- 

', 
cannot, in prinr$ple, bo~any.repatri&ion' of refugees in 'the sense that the 

.,' I . < ., 
refugees will be allowed or assisted to*r^eturn ,to their*'form&'homes or ' 

villages. Such refugees as might,be pe&itted to' r&urn t$ Israel as'past of 

the peace settlement will be settled elsewhere =and treated as new immigrants 



who will have to be integrated in the planned economy of IWU?~,+~ 

The question- of compensation accardingly presents itself to the C;ovarnment 

of Israel not only. with respect ta refugees who do not wish to return, but also 

with regard to such refugees as might finally be permitted to return to Israel 

but wild have to be settled elsewhere than in their former homes. It appears, 

however, that both the situation of non-returning refugees and that of refugees 

who do return to Israel are covered by the stc?tement of Dr, Eytan in his letter 

of 7 May 1949 (IS/U), to the effect that: 

II .** the Government (of Israel) accepts the pr;tnciple of compensation 
for land abandoned and previously cultivated, I should perhaps make 
it clear that the proprietary rights of the refugees are rccognizcd by 
the Government for the purposes of such compensation, but that this 
recognition does not bind the Government as far as concerns the uso 
or restitution of the lands invo1ved.f’ 

With regard% to refugee property of other kinds than land, it has been 

stated by the Government; ~q,Israel. that this is a difficult question which will 

have to be considered at some length,* It has further been stated that it may 

be assumed that the Government of, -Israel will not ,psy compensation for personal 

property (household goods, cattle, mchinwy,~ agricultural tools etc.), since 
there is no reliable way of establishing or assessing such olabs,+Wk 

II, THE LEG& POSITIOti ~ 

The relevant pmvision for the question of compensation is found in I’ 

paragraph 11 Of the .F-?solUtion of the General isseably of 11 Deomber 19k13, 

which lays down : 

II .,*. that compwation should be paid for the property of those 
choosing not to return and for loss of or damage to the Droperty which, 
under principles o$ international law or ti equity, shouid be made 
good by the IWernments or authorities responsible*l, 

it ‘Re$ort of the Technical CWittee on Refugees (~/nC,25[3) page 9. 

i&k Mr, Sharett on 9 FM!umy 1949 - dot. SR/G/l, p.12, s 
H+ Dr, Eytan on 5 May 1949 - Not es to SR/I&I/7, p.1. 



It has been pointed out in the Secretariat tiorking Paper dated 31 October' t ,/' 
1949 (Q/30) that the question of payment,of. c'ompensation .ur?.Aer the terms of ! 

this provision presents itself under Wo different aspects: (a) &yer+t of 
.' <, 

compensation to refugees choosing notto return to theirhomes; and (b) 

payment of com@nsation to refugees for loss of dr'damage to propertywhich, 

under principles of'international law or in equity; should be made good by.the 
6: 

Governments or'authorities responsible, 
, , 

In the memorandum on the legal aspe,cts ,of. the problem of compensation, to 
I.,. 

Palestine refugees which was attached to the letter of 22'November 1949 from'the 

Chairman: of the E'conomic Survey Mission to thechairman of the'Connili.stion 

Commission, it has been developed that, as far as non-Geturriing refugees are ,. '. 
concerned, strong reasons can be adduced for giving a'brosd interpretation to 

the first part of the provision in question cand for arguing that not only -Y 
refugees who choose not to return, b&also such refu@gees as are unable to go -t-.a.c.m- 

back, are entitled to .compcnsation, It is believed, however, that this part of 

the provision could not be'stretched to cover also the situation of such 

refugees who do return to'Israe1 but are settled as new immigrants elsewhere : 

than in their former homes and to whom their former properties are not restored 

by the Government of Israel. It'must be .admitted, on the other hand, that the I 
loss of property of such refugoes.would not be much'@i.fferent in character' from 

the losses suffered by non-returniLlg refugees. 

Meanwhile it would seem that the .::': ' ":&tion of refugees who might finally ,, 

return to Israel without having their property restored to them would be covered ., 

by the secsni part of the provision in paragraph 11, providing*for compensation 

to refugees for loss of or damage to property which, under principles of inter- , cm-w.-,- 
national law or in equity, should be made good by the Governments or authorities 

. responsible. In the above-mentioned TVorker;'g Paper (M/30) the legislative history ..: 
of paragraph 11 has been reviewed and the‘conclusion submitted that 5he'cassa " ( 
which the General hsseqblj.had'particui&rly &-lqnind when adopting the.sQcon$ , 
part of this provision were thos6 of loot&g , pillaging, confiscation and 

destruction of private property without military neoessity, Such acts already 1. " 

constitute violations of the laws and customs of war on land laid down in 



Hague Convention IV of X8 October 1907, and would pledge ta compensation even 

in the extreme case where the Government of Israel should bhaose to consider the 

refugees in question as ‘haying been “enemy aliensff. Therefore if property were 

not restored to the returning refugees the action of the Government of Israel 

would amount to a confiscation, which already, under general principles of 

international law, would pledge that Government to compensation. 

This right of returning refugees to compensation for confiscated property 

was granted them by the resolution of the General Assembly, and it is submitted 

that from a legal point of view the fact that the refugees return to Israeli 

jurisdiction would not give the Government of Jsrael the power to deny, nullify 

or alter this right of the refugees. 

In certain cases the Government of Israel might, however, be willing to 

,p&ceed to a jrestitution of property to returning refugees, This possibility ia 

‘at least reflected .in Regulktion 29 of the Absentee Property Act, which 

provides that: 

. “The custodian may release any property of an absentee by issuing a 
certificate under his hand, stating that the person in respect of 

,whom the property has become property of an absentee has ceased to be 
an absentee. Where the custodian has issued such a certificate the 
t?.tle to the released property shall revert to such person. 11 * 

In cases where such a restitution of property to returning refugees takes 

phti e . . . , - ,and in such cases only - the question would arise, as to the extent to 
which the Government .of Israel is legally bound to compensate the owner for 

pos’s5zble damage ‘to *the property. The answer to this question must necessarilY, 

. be based’ on +he, abov+mentioned considerations and take into account in what 

manner ‘the damage was caused to the property; 

A, If the property was damaged as a direct result or in the regular execution 

of military operations, performed in accordance with the internationally 

established rules of warfare, the claims in question would be claims for 

. . 
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ordinary war damages and would have to be settled in a manner to be 

determined at the time of the general peace settlement, As indicated 

in the Secretariat Working Paper of 31 October 1949 (W/30), these claims 

do not fall within the scope of the resolution of the General Assembly. 

B. If the property was dramaged as n result of such acts of war as may be 

qualified as illegal warfare by Israeli troops or irregulars, such as 

looting, pillaging, plundering and destruction without military necessity, 

the obligation of the Government of Israel to pay compensation follows 

directly from paragraph 11 of the resolution of the ,General Assembly. 

C. If, as seems to be the case with the orange groves, damage to the property 

is due to lack of maintenance because the owner fled, it seems doubtful 

to what extent the Government of Israel can be held responsible and 

committed to compensation under the terms of the resolution of the General 

Assembly. On the one hand, it would be difficult to invoke any principle 

of international law which would establish a direct responsibility for 

such damage, But it could, on the other hand, be argued on the basis of 

considerations of equity that the Government of Israel in each case should 

have exercised at least such diligence for the conservation of the property 

as would have been exercised by a "bonus pater familiastl. 

It is realized that if and when the time should come for reviewing damages 

to restituted property, a great number of borderline cases would undoubtedly be 

found. It is believed, however, that the above classification might clarify i 

the position to some extent. 


