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1. The underlylng prinolple of paragraph 11, sub-paragraph 1, of the resolution
of the General issembly of 19 December 1948, is. that the Palestine. refugees shall
‘be’perm;tted elther tp return to their homes and be reinstated din the possession
of the property which they previously held or that: they shall be paid ade@uate
compensation for thoir property. The purpose of the present paper is tovfurnish
some background for this princmple and to recall srmilhr historlcal 51tuatlons
where claims of rustltutlon of property or pdyment of compensatlon were putb

forward,

.-2; “Such historical background bscame iﬁportant during¢World7War II when the
quéstioh arose whether, according to internatioﬁalulaw; the Allied'Nations at the
end of the war could protect the property interests of the axls réfugees, At the
. International Law Conference in Londoﬁ3;/1943,‘a COilectioﬁ of precedents wés
presented showing that in similar circumstances in ‘the past, states had in fact
. safeguarded the intsrests of foreign nationals against their own governments,

0f these preccdents it would appear that the follow1ng three, because of their

51m11dr1ty with the Palestine smtuatlon, should be mentioned here.
" (a)  art. XXI of the Treaty.of NimmégueﬁFof 17”Séptember 1678,

 (b) Art ,XVI of the Trcaty of London of - 19 aprll 1839
(cA)_ Art 1hly of the Treaty oi‘ Sems of 10 nugust 1920.

_/ The Inturnational Law Oonforonce of London, 19A3, was held under the ausplces
of the Institut de Droit Inte srnational, the International Law asgociation;
the Grotius Socisty and the -illied Unlvurs1ty Professgors! associatlon. Their
proceudlngs have been edited by W,R. Blsschop. : ’
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3. The Treaty of Nimmeguen, signed by Spain and Francc on 17 September 1678,
provided in Article XXI that:’

. M1l the Subjects of the one part as well as the other,. both Ecclestiatick
and ‘Becular, shall be re-cstablished in the Enjoyment of their Honour,
Dignities. and Benefices of which they were possessed of before the War as well
as in all their Effects, Movables and Immovables and Rents upon ILives seized
and occupled from the sald time as well on the Occasion of the War as for having
followed the contrary Party. Likewlse in their Rights, .Actions and Successions
fallen to them; thought since the War commenced without nevertheless, demanding
of pretending anything of the Frults and Revenues coming from the seizing of
the said effects, Immovables, Rents and Benefices till the Publication of this
present Treaty.“ .

This Treaty of Nimmeguen followed the war of 1672~1678 between the France of
Louis XIV and Holland. The war had spread into the Spanish Netherlands, and
though it wae the Duteh who fought, it was Spain who lost to the French, giving

up Franche Compte and a chain of. towns on the northeast frontier of Frarice,

k. The Treaty of London, of 19 April 1839, whereby the independence and
neutrality of Belgium was agreed to, provided in Article XVI that:

"The Sequestrations which may have been imposed in Belgium during the
troubles, for political causes, on any Property or Hereditary Estates whatsoever,
shall be taken off without delay, and the enjoyment of the Property and Estates
above mentioned shall be immediately restored to the lawful owners thereof,"

5, The Peace Treaty with Turkey, signed in oevrcs on 10 August 1920 contained
in Article lhh provisions for the oompensauion of Armenian refugees who had fled
from Turkey, Paragraphsl and 2 of thle Arblcle read:

"The Turkish Government recognises the injustlce of the law of 1915 relating
" to. Abandoned Properties (Emval-i~Metroukeh), and of the supplementary provisions
1thereof, and- declares them to be null and void, in the past as in-the future,

"The Turkish Governmcnt solemnly undertakes to fasilitate to. the greatest
‘possible extent the return to their homes and re-egtablishment in thelr
businesses of the Turkish subjects of non~Turkish race who have been forcibly
driven from their homes by fear of massacre or any obther form of pressure since
Januwary lst, 19lh. It recognises that any immovable or movable property of the
sald Turkish subjects or of the communities to which they belong, which can be
recovered, must be restored to them as soon as possible, in whatever hands it mey
- be found. Such property shall be restored free of all charges or servitudes with
which it may have been burdened and without compensation of any kind to the
present owners or occupiers, subject to any action which they may be able to bring
against the persons from whom they derived title,
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The S&vres Treaty, as it will be recalled, was not ratified by Turkey and
was finally replaced by the Treaty of Lausamne of 2. July 1923 which did not
contain any olause corresponding to Article 144 of the Stvres Treaty.

6. . In the period bebween World War I and World War II, the question of payment
of compensation for immovable property arose in parﬁicular'in the Hungarian-
Rumaniah:Land digpute whiéh in 1923 was brought before the Council of the Leagué'
of Nations by Hungary. This dispute developed out of a Rumanian land reform

law (Garoflid law) whereby property rights of Hungarian Optants in terfitory
transferred to Rumanla were confiscated on grounds of absenteelsm. For several
years this dispute remained unsettled in spite of the conciliatory efforts of
the Gounclil, Finally, it was narrowed down to one of the amount of compensation
to be paid to the Optants and was ultimately solved as part of the genefal,
financial settlement brpught about by the The Hague and Parls negétiations‘in

1930 on reparablons in Eastern Europe.

7.  During World War II, the Institute of Jewish Affairs of the World Jewlsh
Congress took up the question of indemnities to be paid to Jewlsh refugees after
‘the war. In a book entitled Indemnities and Reparations by Nehemlah Robinson,

published in 1944 by the Institute, careful consideration is given to the problem
of compehsaﬁion and all ifs_aspecﬁs. The author admits that as a general rule
states are entitled to lodge claims with forelgn nations only in respect to
their‘OWn citizens, He admits further that it pormally would be réquired.thét

the persons for whom théy seek indemnification from another state be citizens also
af the time the injury occurred. But he points out that i1f this principle were
univefsaily accepted, it would exclude almost all victims of the former Axis
céuntries who are now citizens of other countries from.claims against the Axis for
damages inflicted before and during the war. From the viewpoint of international
law there seems, in his opinion, to be no reason why.diplomatic‘prdtecﬁion should
not be extended to all citizens regardiess of the time of injury if the étabes>in_
'questidnfwish to do so., This view has already been expressed by the United
States-Peru Mixed Tmibunal., | ' ‘

The author calls attention to other precedents of this kind, At the
insistence of the French after World War I Germany was compelled to pay indemnities
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RS flnes :Lb had- in\po ed durlng the waxr on the, inhablta.nts of ulsace~Lorraine-/
--.-!although the i atlans became French na.umnals only as a result of the re-—
annexation of Alsace~—Lorra1'1€ by Franse,” It Wa. s also reported that- Estonia, in
' obed:.ez‘\ce 1o German dt,mands, paﬁd 5ndemnif.1.c.d.tlon to large landowners whose
'estates were used for the’ pu'f‘poses of agmrmn reform;’ thc,se 1andowners mgra‘c,ed

to German‘y and bccame c:L‘f':Lzens only after ’oh(, lcss wa's sustainedo

But even “Lf all c1t1zens were gmnted di, plormtic protuction, continues the
author, Lhere is.still the p:z-ublem ‘of all those emigrant s from Europe who have
nat ‘yet acquired olmzenship in their” new homeﬂlandsv Should protection be denied
to- them by the ghates of their refuﬁe9 ’ohen ‘their. oladms againsb the Axls nations
and' their nat:.onxls wuuld 4.n many cases runam wn.bl*ibut indenmlfication. ‘To
prevent such losses ‘atid - poultivejy to redre,ss the ei‘fects (Jf the NaZl. persecublion
and spoliatlon. the pm.nc:,ple musL be, accepted by the United Nab:.ons (as war~t1me
allied powers) and those \,oun*t 1?’:1.08 where ‘per %one of ‘ohla categor‘y restde, ’chat in
the question of c.la: mg agamst th@ Axis the. te ribov'ial, ot the national,

prlnelple ‘be- applzl ed,, -

Fi nallv there is:the case of those who rcmained in O‘" would be w:Llling to
reburn t& thm.r i‘ormer homeland, and with respel‘t Lo this o atc,gory of % ictims the -
author nmkes a st"cong case that the Um_ted Nav:mns must, ’Ln‘\,ervme on. the:l.r behali.
There is; in hlS u*aj nion, ro“ob“ ng. revol; u+iux fwy in. this: sugges:b::.on_1 for many cases. -
of such inuervent;x_on are known.. ~ The 'mi. nurj tles treaties force,d Upon a number of

 statesiafter the flr.po World War were jush “chls sort iof inuevveatmn. To carry
out these’ quggusblcms the' author argues for the cestabld shmenb of 1nternatj.onally
organized (,our'ts or admilar bodies, empowered to make décl SZLOIlS and execute them,
irrespettlve of hc residéhice of the reqpondents ancl the- location of the goods,

" Only 'intevnam.orlally organlzed ju 1sdic.twn and e}ce—cublon wuuld guarantee full
impawtiali‘ry and jusin cé, and would ahorbe‘u he dela.ys inherent in the us‘Lch.l sys’oem

of two or three cour’o "nstames in every case,

i Aite“c’ World War IT, most u_'f the former A*d?ancl AXJ.S-—OGCUPJ.C@. oomtrles

passed laws in. favor c)i’ such pbrsons who ‘had been persec,uted or forced to leave the

‘ g/ Article éBo,Ethe Versailles? Treaty,
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country. In the US oocupied zone of Germany on lO August 1949, = General’ Clalms.
Law was passed.3 Artiele 1 of thls law provides: o ’
"Those persons shall be entitled to restitution pursuant Yo thiy law who, |
under the National Socialist dlctatorship (30 Jan 1933 to 8 May 1945}, were
persecuted because of political convietions or on racial, religious or . °
ideologisal grounds and have therefore suffered damage to life and.limb, health,
liberty, posseasions, property or economlic advancement,!
Machinery is set up under this‘law for the filing of individual claims ahd'

provisions are made for the payment of compensation.

- In the British zone of occupation in Germany, Law No. 59 entitled
Restitution of Identifiable Property to Victims of Nazi Oppression was passed
on iQVMay‘l949;&/ Article 1 of this law provides: '

The’ purpose of this Law is to effect to the largest extent possible the '
speedy restitution of identifiable property (tangible and intangible) to persons
whether natural or Juristic who were ungustly deprived of such property between
30 January 1933 and' 8 May 1945 for reasons of race, rellgion, nationality,
political views, or political opposition to National Soclalism.? -

This law also establishes a procedure for the filing of individual olaims for
,restitution with appropriate provisions for compensation. '

.9. " Even before these acts for individual restitution in Germany, the Allied
1Governments in the Final Act of the Paris Conference on Reparations of

21 December 1945 and the Agreement of 14 June 1946 provided far a Lump-sum payment
into a fund for non~repatr1able victims of German action. This allocation for the

rehabilltation and resettlement of Nazi vietims was to be made up of three items:
a) all non—monetary gold found by the Allies in Germany; b) a sum not exceeding

25 million dollars from the proceeds of German assets 1& neutral countries;

c) assets in neutral. countries of vietims of Nazi action, who have died‘and Left

no heirs. 'This mebhod of collective reparabtions was not to be prejudlcial to the

ruture claims againat a future German government,

i

3/ This law is published in English by the IRO Dooumentation Branch,
IRO/LEG/ZS/S, 3 Nove 1949,

4/ This law is published in German and English in Rﬁckerstatbungs-Gesetg, by
Dr, H.G, van Dam, Koblenz, 1949,

2/ Reference i1s made to these agreements in a letter to the PCC of 22 Nov. l9b9,

from the Chairman of the UN Eeonomic Survey Commission, Also a discusslan of
these agreements may be found in Indemnification and Reparations, Nehemiah

Robinson, N, Y., 19#&, Annex #R, 1946, p—l57—162.
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10, In the Axis and Ax1s~occuplod countrles, various laws have been passed for
restitutlon and compensatlon to the victims of Nazdi action, Below is a

list of same of these laws and their dates.6

as France - Decree of" lh November 194L, concerning the restitution of

property.

L
KOS

b.“ Rumania - Law of 19 December 1344, regarding the restitution of

e "
LI .

-"!-Jewlsh property rights.

| C e Italy - Deoree of 5 . January l9hh, regarding the reinstatement. of '
“Jews in property rights. S
o; Bulgaria ~ Decree-law of 24 February 1545, concerning the materi&l

consequencea of the abrogation of antlndewush laws;

Czechoslovakia - Deoreo of the President of Czeohoslovakia of
19 May 19A5, concerning the nullity of oertaln property transactions made
during the .perlod of bondago and the Hnational admlnistratlon" of propertieo ;
belonging to Germans, Hungariana, traltors, collaborators, and cortain

LY

organizatxons and institutions,
7 ;,‘f;j Holland ~ Decres of 17 Septamber 19aa, concerning the ro~establiahment
:wﬁof justice. b ‘ f'

"B, Yugoslavia - Law of 2h May 1945, concerning tho procédure with property
which the owners were. foreed to-leave at the time of occupation, as well as |
with property seized by the otcupants or their helpers, R

‘_‘ 1l Flnally, reforenoe shall be made to a refugee problem of a. oomparativoly

recent date whlch also presents same simllarity wmth the problemfof the
Palestlne refugees.‘ ith tho partxtlon of India into the States of India and
.Pakistan, bloodshed, riots,, massaore, and murder caused minority groupa on
ﬁlboth sides to flee, In spite of official govornmcnbal pleas by both Indla B
. and Pakishan asking the populaclon to'remain’ in their ‘homes, - Hlndus and Slkhs

_ from Pakistan fled to. India and Moslems ‘in India fled to Pakiatan.'“ By tho ‘1

é/ '_‘!Ip;td‘l.' No ,ciailn"is"‘madé _,th,sit .{thi‘;-;; List 1 sempléte o ﬁﬁ-ﬁo;date.“ '

By
U
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sprlng of 19a8, the total number of trensferees exceeded 11 mllllonaZ/

RIS

In the early stages ‘of the unorganxzad two-way flight, when the abandonment
of property was : conemdered a temporary phenomenpn, the JOlnt HlndumMoslem
Partltlon Coun01l came to the conclu51on (on. 6 August, l947> that because "no
arrangements have so far been made for the management of refugees' property;
1and beeause, 80 1ong as the local populatlon and the majority oommunlty in
‘vvlllages and towns. malntaln a, hostlle ‘attitude, the refugees will be unable to
return and ook after thelr property venrs the two, Gevernments have decided to
| appoxnt managers, at a suitable level, for the admlnlstratlon of refugeee'
property 1n the various areas, the’ expenses of these managers wdll be paid out
of the proceeds of the propertles whlch they were appointed to look after."

It was also deoided that; where this had not already becn done, Provmncmal
Governments should be asked to set up machinery for the’ assessment of damages

to both the movable. and‘lmmovable property of the minority groups inVOl'veds8

~Later on, when the exchange of minorities proved both unprecedented in
scope and final in nature, the Pakistan and India Governments agreed on' the
prineiple that the ownership of refugees‘ property, movable as well as
immovable, should remain vested in the refugeee. .Cnetodians were appointed to
look after and manage such property on behalf of the owners.g/ l:Similafly,
Registrars of Claims were appointed and instructed to make records of the
property left. behind by the evaeuees.lg/ - It was agreed that the Custodlanfs
control and management, whether exercised by himself or through a 1essee or any
other‘person, would operate only during the absence of the evacuee~owner. It
would be open to the owner of such property or-his legal heirs to claim its
‘restoratlon on payment of the excess, if. any, of expenditure over receipts
durlng the period the property had been under the Cuetodlen'e managementa

1/ opu tlon Transfers in Asia, Joseph B Scheotman, New York, 1949,
' Chapter on the Hlndu~Moslem Exchange of Populatlon.

_/ Indian Informatlon, Septenber 1, l9h7.

9/ Tbid,, January 1, 1948,

__/ Millions on the Movs, published by the Mlnlstry of Information and
: Broadeasting, Govt,s of India, Delhi, 1948, pe L6,

__/ Q;gg Ingormation, December 1, 1947,
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A1) these de Jure guarantees of the inviolability of abandoned property

did not seem to have reagsured the refugeeé themasalves, They repeatedly
expressed thelr aniiéty about their property and demanded final settlement of
their aceounts on the governmental levels It was suggested that in each case
the Government receiving the refugees should claim compensation on their behalf
for the losses they have sustained from the Government from the territory of
which the refugees have to come away" and that the same principle shquld be
applied to expenditures inecurred during rehabilitation. As an instructive
pattérn for such procedure, . iv wasg reeslled that after the disturbances in the
province of Bihar, the then Government of Bengal clalmed that the cost of
maintaining and rehabilitablng Bihar refugees in Bengal should be borne by the
Government of Bihar, When this matter was reforred to the Govéernment of India,
which was at the time headed by Pandit Nehru and Liagat Ali Khan, the ‘
Government aceepted the validity of the claim and 1ntroduced it on an all-India
basis, "Now if that formula had been agreed to, there 16 no reason why it
should not be revived agaln in- the context of Indo-Pakistan population transfer,“-
insisted Bisinal Chandra Sinha-gg/; .In August, 1948, the Governments of India |
and ngistan signed an agreement for bhe.rqmoval and disposal of  é&vacuees!
movable‘proﬁerty, envisaging the establishment of a joint governmental agency
_on which the two Dominions would enjoy equal representation. The agency would
pupervise the exeeution of agreements and would set up an organizatibn to
faeilitate the movement of movable propertf'by rail and road,>

12/ Bismal Chandra Sinha, #Eeonomic Relationship between India and Pakistan",
in The Mggern Review, February 1948, p. 108,

‘QQ/-lgdian,;gformatxog, January 1, 1948,



