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-Note by the Priﬁeibal Secfetetjw‘ |

"This study has been prepwred by the Legwl AdV1ser after
w.consultation with.the polltlcﬂl Jurldlcal protectlon department
- of the Unlted Natlons ngh Commlseloner for Refugees.v ¥

‘,' -

a“Nece551tv for a deflnlblon , o ‘

A-definition of. the term ”refugee" appearlng in peraﬁraph 11
ofi the resolution of 11 December 1948 1s nocessary for the purpose
of determmnlng eligibility for both repatrlctlon and compensatlon
as -provided .for in.that. reSOlutlon. Broadly speﬂklng, 1t can be
said that :the aforementloned reeolutlon related to those persons
who left thelr homes to. take refuge in the nelghbourlng oountrles
as a,result of the events whlch occurred 1n Palestine from 1947

.'°?onwards This deflnltlon mlght be con51dered adequate for purposes
of a851etance or relnteerntlon, but -i% could not . serve as a basis

‘for the- de51gnat10n of those persons in’ whose favour the General
' Assembly hag laid down certain prov151ons These prov1olons
concern the rlghts prOperty and intercsts of refugees from
“Palestine in the litéral sense of the term, .and all.those who are
“receiving humanitarian assistance are not necessarily refugees, ‘

'f'even if sueh assistance is .provided by virtue.of a General Assembly



Conetltuent fectors
R Cltlzenshlg
The chief factor 1n the determination of the concept of a
refugee in the proper sense of the term is 01tlzenshlp, as opposed
to domlclle:or‘re51dence, which ernter into consideration in the
case .of 'stnteless persons. Thus a refugee is a person who has
left the territory of a country of .whichihe was a citizen at the
time of his departure. But such departure must have taken place
as a conseouence of!thSical of'moral compulsion. Strictly speaking.,
persohe who leave their ‘country for reasons of personal convenience
cannot be considered as-refugees;. Article I of the‘Convention of
10 February 1938 felating to refugees from Germany does not regard
as refugees "persons who leave Germany for reasons of purely:
personal convenlence” Eh ‘
Persons who, ow1ng to compulsion, leave their: natlve land
to teke refuge in another country do not enjoy de facto or.de Jure
the protection of the government of the country of which they are
citizens. They,do not,‘iﬁvpafticuiér,'enjoy the right to return

-to their homes, as other nationals would do. Their property is
subject to certain measures of-exc&ption. Others do not w1sh to..
returt to their homes for various reasons, even. if- thelr country
of erigin is preparod to accept them. Persons belonﬂlng to these-
two cotegorles are refugees because they are, at least de jure,
citizens of the country Wthh they left, Indeod the General
Glause( ) relatlng to the protoctlon of refugees by the Unlted
Nations ngh Comm1551oner stlpulates that tho following are
considered as ‘refugees R
‘ ""Any... person who ig" out51de the country of his natlonalitv...
- ‘because he has or had well founded fear of persecution by o
“reason of his race, religion, nationality or pOllthal
. opinion, and is unable or, because of such fear is unwilling _
L tto avail himself of the: protectlon of the Government of the .

.~ country of hig nationality or, if he has no. natlonﬂllty, to’ .
- return te the country of his former habitual residence.™

i ‘

' ThlS deflnltlon repeats dhd expands the definitions prOV1ded
by the Arrangements of 12 May 1926 and 30 June 1928 relating to .
Ru351an and Armenlan refugees and to refugees assimilated ‘to these
as well a - the deflnltlons glven in the Prov151onal Arranpement

of 4: July 1936 and ‘the Conventlon of lo February 1938 concernlng
refugees from Germany. ‘

(+) ‘Dg‘ce‘mlent,/.\/l_éez of 12 December 1950
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‘ In Palestlne, 01t1zensh1p was .governed by the Palestine
Cltlzenshlp Order of 2L July 19?5, amended .by various- successive
orders.. Ihe amended text of.the Order of 24 July 1925 is wonded
as follows } L I | =

”Turklsh 01tlzens hﬂbltually resident in-the tesrltory

of Palcstlne upon the 6th day. of August 192h ‘shall
become Paleotlnian 01tlzens n .

e, Iurkluh 01tlzens born in Palestine who. 1eft Palestlne before
=If6 Augu t 192b were glven the rlght of option on condition that
- thev could prove that they had unbroken ties with their place of
origin and give formal agsurances 'of. their intention to. .return to
J alestlne. Tha rlght of option explred on. 24 July 1945,
AppllCﬁnts for nnturallzatlon had to fulfll the follow1ng
condltlons f T s
a) ”That he has resided in Palestine for a perlod not less

tham 2" years out of 3 years 1mmed1ately preceding the date
of hls appllcatlon'

b) "That he is of good ‘character and has an adequate knowledge
-of either the Engllsh the Arabic or the Hebrew language,

VC); "That he intends, if his application’is grﬂnted to reside
:n Palestlne n. e p ST R
All these three: cate gorieé ofﬁpalestihian*bi%iiené*afe’Féfugees
under paragraph 11 of the resolution’of 11 December l@ﬁS,lif after
- 29 November -1947, (4 )th@y leTt Palestinian terrltory at’ prGSent
under. the control’ ofthe- Israel authorltles, on condltlon that they
are of Arab origin, : 7 v o et R
There are thereforc three categorles of Palestlnian c1tizens,
namely ¢ 0 o i P o ' R
1.+ Thosé whé bécatie Palestinian c1tlzens by rlght by reason
.of the- fact that they normally resmded in* that COuntry as
Cat 6 August 1924 ' e ”"'
2. Those ‘who exeraized their right of Opthﬂ' 'f :
.3,  Those who obtained naturalizatlonl c ’

O B

"B, Bthnical. Orlgih
“A ‘second factor to be taken into con51deratlon in ‘the deflni—
tion. of a refugee concerns the ra ce, religlon or polltlcal oplnlons

R

(+) Date of entry into force of the Treaty of Lausanne -0f- U July
1923 “
(++)Date of General Assembly resolution 18l {(II) on Palestire -



"-_h )

of a person who :is obllged to leave his country of orlgln. Persons
falling into the various cwtegorles of refugees who have been,‘ h
plated under the protection of the League of Nations and of thel
United Nations can all be classed as refugees by reason either of:
their race or rellglon or. of thelr political oplnlons. The = -
General Clause (*) relating to the protectlon of refugees by a
United Nationsg, ngh Commissioner expressly prOV1des for this, s
regards refugees. from Palestlne in pﬁrtlcular thoy were obliged
to leave their homes becausc they were of Arab orlgln. 'This fact
is not questioned, . _ ' S ’
~According to the eensus(++)'carr1ed out by the Mandatory = |
power in 1931 ‘the, populatlon of Pal stlne was made up as follows:s

Arabs (Moslem and Chrlstlan) 772 904

odews. | . 174,809
”.:Total‘ B ”969;268.': q

The total number of foreiguers was 80,355 hut. Moslems of ..
 foreign 01tlzensh1p constituted barely 1 per cent of the total’
.‘number of. Arab Moslems of Palestlnlan c1tlzensh1p :

‘ Durlng the preparatlons for the census, “the Apab census
commlttee requested that Arabs be autHorized to register as belng
of "Arab natlonallty" "This idea of "nationglity" should,
however, not be confused with the concept of nationality in inter~.
national law, 31nce it 1mplies belonglng to a specifiec race .or.
religlon and originated in the practlce followed in the Ottoman
Empire for the differentiation of dlfferent minorities within the,
Empire, It is called "Natlonallty in the Citizenship™, ,

Among the 21,555 persons of Palestlnlsn eltlzenshlp properly
speaklng who are neither Jews nor Arabs, there must be some Moslems
and some Christians of various origins (Turklsh Greek, Armenian,
~etc,) of whom 7, 902 are natives of Palestine, These persons,who
at the time of the census were placed in the general category . of.
"Others" ’cannot be considered as refugess even if they, left PalestL~
nian terrltory after 29 November - 1947, . They should be covered
by the provlslons laid down on that date by the General Assembly

(+) See abovex‘ . :
(++) ‘Report on Census of Palestlne, Vol I PBart I, page 73



coneerning religious. and. minority rlghto‘in Israel. Moreover,f
the! Arab States could net - be requlred tovaccept 1n thelr terrltorleo
refugees not of: &rab orlgln. T

Ls regards persons:of’ Arab .or other;orlgln - 80 355 in 1931 -

' who acquired-a foreign citigenship prlor;to 29 November 19#7, ‘the

‘protection of their. rights, property and_lntereste falls w1th1n
the competence of the countries of whlch they are 01tlzens, and
" they would consequently not be 1ncluded in the deflnltlon of
refugees from Palestine,

‘Cy Ancillary factor5° domicile, settlement re51dence

The definitions given in the Arrangemente of 12 May 1926 and

30 June 1928 only take 1nto account ethnical orlgln w1thout |
requlrlng the settlement of the - -persons concerned in the territory
‘of tho COuntry which they left. The Provisional Arrangement of
”‘4 July 1936 relatlng to refugées from Germany defines a refugee as

a person who was ‘settled in that ‘country. = This concept .of .

settlement was: dropped by the ‘Convention of 10 February. 1938
relating to those refugees, It was revived:'for the exclu51ve

'beneflt of stateléss persons, in lleu of citizenship. . The same

| solutlon was provided for by the aforementioned General Clause.
It cannot be ‘expected that refugees ~ especially when they

leave a country in exceptional circumstances - will be .in a.position

to produce proof of domicile or settlement, This additional'guaran—

tee, however Justifled it may appear, is 1mpract1cable, particular-

ly when a large number of refugeee are involved ‘4s in the case of

¢ - et
! . i

refugees from Palestlne.

D. Persons hssimilated o Refugees
There are two other CategOries of persons who, although not

refugees in the technlcal sense of the term, should be.assimilated
to them, Their rlghts, property and 1nterests are ildentical with
those of*the refugees. The first category ‘consigts of persons of
Arab origin and of Palestinian citizenship who left Palestine
"before 29 November 1647 and who had not acquired any other citi-
zenship prior to that date, To this category must be added that
of persons of Areb origin who left Palestine before 6 August 1925
and who opted for Palestinian citizenship in accordance with the
provisions of the Palestine Citizenship Order referred to above.
In effect, in the majority of cases those belonging to the gsecond
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category are 1dentlcal with those in the first. Accordlng to the
Palestlne Cltlzenshlp Order they were obllged to state, among other

| *thlngs, their 1ntentlon to reside in Palestine.' However, it can.

well be 1mag1ned that thls 1ntent10n was unreallzable for valld
'reasons. It 15 certaln that v1s~a~v1s ‘the State of Israel these two
ategbrles are con51dered as a q1ngle group, whatever the date of

departure from Palestlne. Thero would appear to be good grounds
for' applylng to them the prov1elons of the resolutlon of 11 Decembox*
1948 and thus furnlshlng them with protectlon whlch they would not
otherwise enjoy, '

It follows from the foregoing remarks that the term "refugee"
appear1ng~an'paragraph ll of the resolutlon of” ll December 1948 car
be deflned as follows 3

SR ;~ ‘ - .o . Article 1. -

' Are to be considered #s refugees under paragraph 11 of the .
General issembly resolution: of 11 Déceimber 1948 persons ‘of Arab
origin who, after 29 Novembeér 19u7, left terrltory at present undeJ
the control of ‘the Israel authOrltles and who were Palestlnlan B3
citizens at that date. ' ' ’ : ' A

Are also to' be considered as refugees undet the shid’ paragiraph
stateless’ persons of Arab origin who . after 29 November " 1947 left
" the’ aforementloned terrltory where they had been settled up to
that date. ‘ R ' o [P

Artlcle 2

The follow1ng shall be: con81dered as covered by the: provisions
ofArtlcle 1 above ' LT e
1, Persons of Arab origin who left the snld terrltorv after a
.. 6 August 1924 and- before 29, November 1947 and who. at that
‘u_,flatter date were Palpstlnlan citizensy - |
i 2+ DPersons of Arab origin who left the territory in' question
B before 6 Auvuet 1924 and who, having opted for:Palestinian
_,01tlzenshlp, retained that .gitizenship up to 29 November
1947 . : o

—— e



