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INTERNATIONAL COU+ . OF JUSTICE

YEAR 1948
1988
26 April
General List
No. 77
26 April 1988

APPLICABILITY OF THE OBLIGATION TO ARBITRATE
UNDER SECTIQGN 21 OF THE UNITED NATIONS HEADQUARTERS
AGREEMENT OF 26 JUNE 1947

Headquarters Agreement between the United Nations and the
United States - Dispute settlement clause - Existence of a dispute -
Alleged breach of treaty - Signl our or aec[nfon of party

cance o avs

in absence of any argument by that party to justify its conduct under
international law - E lementation of contested decision and exlstence of
o dispute - Whether dispute concerns '"the interpretation or appiication’
of the Agreement - Whether digpute one "not settled 51 negotIation or
other agreed mode of settlement -~ Principle that international law
prevails over national law.

ADVISORY OPINION

Present: President RUDA; Vice-President MBAYE; Judpes LACHS,
NAGENDRA SINGH, ELIAS, ODA, AGO, SCHWEBEL, Sir Robert JENNINGS,
BEDJAOUI, NI, EVENSEN, TARASSOV, GUILLAUME, SHAHABUDDEEN ;
Registrar VALENCIA-OSPINA.

Concerning the applicability of the obligation to arbitrate under
section 21 of the United Nations Headquarters Agreement of 26 June 1947,

The COURT,

couposed as above,

after deliberation,

gives the following Advisory Upinion:

1. The question upon which the advisury opinion of the Court has been
asked was contained in resolution 42/229 B of the United Nations
General Assembly, adopted on 2 Maxrch 1988, On the same day, the text of
that resolution in English and French was transmitted to the Court, by

Jeon
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facsimlile, Ly the United Nations Legal Counsel. Bv a4 ietter dated

2 March 1988, addressed by the Secretary-Gemeral of thLe United Nations to the
President of the Court (received by facsimile on 4 March 1988, and received by
post and filed in the Registry on 7 March 1988) the Secratary-General forawally
comunicsted to the Court the decision of the General Assembly to submit to
the Court for advisory opinioa the question aset out iu that resolutivn. The
resolution, certified true coples of the English and French texts of which

were encloged with the letter and inzluded in the facsimile transmission, was
in the following terms:

"The General Asseumbly,

Recalling its resolution 42/210 B of 17 December 1987 and
bearing in mind its resolution 42/22% A above,

Having considered the reports of the Secretary-General of 10
and 25 February 1988 [A/42/915 and Add.1],

Affirming the position of the Secretary-General that a dispute
exists between the United Nations and the host country conceraning
the interpretation or application of the Agreemeni between the
United Nations and the United States of America regarding the
Headquarters of the United Nations, dated 26 June 1947 [see
resolution 169 (I1)], and noting his conclusions that attempts at
amicable settlement were deadlocked and that he had invoked the
arbitration procedure provided for in section 21 of the Agreement by
nominating an arbitrater and requesting the host country to nominate
its own arbitrator,

Bearing ia mind the constraints of time that require the
immediate iwplementation of the dispute settlement procedure in
accordance with section 21 of the Agreement,

Noting from the report of the Secretary—General of
10 February 1988 [A/42/215]) that the United States of America was
not in a position and was not willing to 2nter formally iute the
dispute settlement procedure under section 21 of the Headyuarters
Agreement and that the United States was still evaluatiug the
situation,

faking inkn account the previsions of the Statute of the
International Court of Justice, inm particular Articles 4 aud 68
thereof,

D9c1deﬁ, in accordance with Article 96 of the Charter of the
United Nations, to rcauest the Internacional lourt of Justice, in
pursuance of article 65 of the Statuio ot rhe Court, for an advisory
opinion on the foliowing question, caking into account the time
constraint:

Flan the lizht of facts reflected in the reports of thae
Secretery-General [A/%42/915 andt Add.l], is the United States of
America, as ® party to Lhe Agreement between the United Nations
and the United btates of Awerica regarding the Headquarters of
the vnited Nations gsee resoiuciva 169 (il)], under an
abligacvion Lu enter iniw arnitratioem in accordance wilhb

bR ]
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A copy of resolution 42/229 A, referred to in the above resolution, was also
enclosed with the Secretary-General's letter.

2. The notice of the requeat for an advisory opinicen prescribed by
Atticle 66, paragraph 1, of the Statute of the Court, waas given on 3 March

1988 by telegram from the Registrar to all 5tates entitled to appear before
the Court.

3. By an Order dated 9 March 1988 the Court found that an early answer to
the request for advisory opinion would be desirable, as contemplated by
Article 103 of the Rules of Court. By that Order the Court decided that the
United Nations and the United States of America were roneidered likely to be
able to furnish information on the question, in accordance with Article 66,
paragrapl 2, of the Statute, and fixed 25 March 1988 as the time-limit within
which the Court would be prepared to receive written statements from them on
the question; and that any other State purty to the Statute which desired to
do so might submii to the Court a written etatement on the gquestion not later
than 25 March 1988. Written statemeats were submitted, witlin the time-limit
so fixed, by the Secretary-General of the United Nations, by the United States
of America, and by the German Democratic Republic and by the Syrian Arab
Republic.

4. By the gsame Order the Court decided further to hold hearings, opening
on 11 April 1988, at which oral comments on written stateuents might be
subaitted to the Court by the United Nations, the Unjted States and such other
States as should have presented written statements.

5. The Secretary~General of the United Nations transmitted to the Court,
pursuant to Article 65, paragraph 2, of ihe Statute, a dossler of documents
likely to throw light upon the question; these document~ were received in the
Registry in inetalments between 11 and 29 March 1988.

6. At a public sitting held on 11 April 1988, an cial statement was made
to the Court by Mr. Carl-August Fleischhauer, the United Nations Legal
Counsel, on behalf of the Secretary-General. None of the States having
presented written statements expressed a desire to be he~rd. Certain members
of the Court put questions to Mr. Fleischhauer, which were answered at a
further public sitting held on 12 April 1988.
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7. The question upon whlch the opinion of the Court has been
requeated is whether the UniLed States of America (hereafter referrved to
as “thy United States”), as a party to the United Nations leadquarters
Agreement, 1s under an obligation to enter intc arbivration. The
Headquartera Agreement of 26 June 1947 came into force in accordance with
its terms ou 21 November 1947 by exchange ~f letters between the
Secretary-General and the United States Permanent Representative. The
Agreement was registered the same day with the United Nations
Secretariat, in accordance with Article 102 of the Charter. In
vection 21, paragraph (a), it provides as follows:

“Any digpute between the United Nations and the
United States concerning the interpretation or application of
this agreement or of any supplemental agreement, which is not
settled by negotiation or other agreed mode of settlement,
shall be referred for final decision to a tribunal of three
arbitrators, one to ba named by the Secretary~Genaral, one to
be named by the Secretary of State of the United States, and
the third to be chosen by the two, or, if they should fail to
agree upon a third, then by the Prealdent of the International
Court of Justice."

There 18 no question but that the Headquarters Agreement 1s a treaty in
force binding the parties thereto. Wwhat the Court has therefore to
determine, in order to answer the question put to it, is whether there
exists a dispute between the Unitad Natious and the United States of the
kind contemplated by section 21 of the Agreement. For this purpose the
Court will first set out the sequence of events, preceding the adoption
of resolutions 42/229 A and 42/229 B, which led first the
Secretary-General and subsequently the General Assembly of the

United Nations to conclude that such a dispute existed.

8. The events in question centred round the Permanent Observer
Mission of the Palestine Liberation Organization (referred to hereafter
as "the PLO") to the United Nations in New York. The PLO has enjoyed in
relation to the United Nationas the status of an observer since 1974; by
General Assembly resolution 3237 (XXIX) of 22 November 1974, the
Organization was invited to “"participate in the sessions and thc work of
the General Assembly in the capacity of observer”. Following this
invitation, the PLO established an Observer Mission {n 1974, and
maintains an office, entitled offics of the PLO Observer Miselon, at
115 East 65th Street, in New York Clty, outsidc the United Nations
Headquarters District. HKecognized cbservers are liated as such ia
official United Nations publications: the PLO appears in such
publicatioar in a category of “organizaiions which have recelved a
otanding invitation from the General Assewbly to participate in the
sessions and the work »f the Goneral Assembly as observers".

9. In May 1987 a Bill (8.1203) was jutroduced into the Senate of the
United States, the purpose of which was stated in its Litle to be "to
wake unlawful the estublishwent or maintenance within the United States
of an office of the Palestine Liberation Organization". Section 3 of the
B111 provided that

e
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“It shall be unlawful, if the purpose be to further the
interests of the Palestine Liberation Organization or any of
its constituent groups, any succ.ssor to any of those, or any
agents thereof, on or after the -ifective date of this Act -

(1) to receive anything of value except informational
material from the PLO or any of its constituent groups, any
successor thereto, or any agents thereof;

(2) to expend funds from the PLO or any of its comstituent
groups, any successor thereto, or any agents thereof; or

(3) not withstanding any provision of the law to the
contrary, to establish or maintain an office, headquarters,
premises, or other facilities or establishments within the
jurisdiction of the United States at the behest or direction
of, or with funds provided by the Palestine Liberation
Organization or any of its constitueant groups, any successor to
any of those, or any agents thereof.”

10. The text of this Bill was repeated in the form of an amendment,
presented in the United States Senate in the autumn of 1987, to the
“Foreign Relations Authorization Act, Fiscal Years 1988 and 1989". From
the terms of this amendment it appeared that the United States Government
would, if the Bill were passed into law, seek to close the office of the
PLO Observer Mission. The Secretary-General therefore explained his
point of view to that Government, by a letter to the United States
Permanent Representative dated 13 October 1987. In that letter he
emphasized that the legislation contemplated "runs counter to cbligations
arising from the Headquarters Agreement”. On 14 October 1987 the PLO
Observer brought the matter to the attention of the United Nations
Committes on Relations with the Host Country.

11. On 22 October 1987, the view of the Secretary-General was suamed
up in the foliowing statement made by the Spokesman for the
Secretary~General (subsequently endorsed by the General Assembly in
resolution 42/210 B):

“The members of the PLO Observer Mission are, by virtue of
resolution 3237 (XXIX), invitees to the United Nations. As
such, they are covered by sections 11, 12 and 13 of the
Headquarters Agreement of 26 Junme 1947. There is therefore a
treaty obligation on the host country te permit PLO personnel
to enter and remain in the United States to carry out their
official functions at United Nations Headquarters.”

In this respect, it may be noted that section 11 of the Headquarters
Agreement provides that

/.tc
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“Ihe federal, state or local authorities of th.
United Statce shall not impose a..y impediments to transic to or
from the headquarters dietrict of: (1) represeatatives of
Membevs ... or the families of such vepresentatives ...,
«oe (5) other persons invited to the headquarters district by the
United Nations ... on official business ..."

Sectior 12 provides that "The provisions of Section 1l shall be
applicable irrespective uf the relations existing between the Governments
of the persons referred to in that section and the Govuroment of the
United States™. Section 13 provides (iater alis) that "Laws and
regulations in force in the United States regarding the entry of aliens
shall not be applied in such manner as to interfere with the privileges
referred to in Section 11",

12. Wien the report of the Committee on Relations with the Hoat
Country was pluced bafore the Sixth Committee of the General Asscmbly on
25 November 1987, the Representative of the United States noted:

"that the United States Secretary of State had stated that the
closing of that mission would constitute a violation of

United States obligation under the Headquarters Agreement, and
that the United States Government was strongly opposed to it;
woreover the United States representative to the United Nations
had given the Secretary~General the same assurances”
(A/C.6/62/5R.58).

wher the draft resolution which subsequently became General Assembly
resvlution 42/210 B was put to the vote in the Sixth Committee on

11 bocember 1987, the United States delegation did not participate in the
vot ing because in its opinion:

"it was unnecessary and inappropriate siance it addressed a matter
still under consideration within the United States Government"”.

The position taken by the United States Secretary of State, namelys

“thut the United btates was under an obligation to permit PLO
Ubserver Miesion persovunel to enter and remain in the

United States to carry out thelr official functions at

United Nations lleadquarters"”

wad cited by another delegate and confirmed by the Represeuntative of the
United States, who referred to It as "well known" (A/C.6/42/SR.62).

13. The provisions of the amendment referred to above became
incorporated fnto the United States “Foreign Relotlons Authorization Act,
Flecal Years 1988 and 1989" as Title X, the "Anti~-Terrorism Act of
1987", At the beginning of December 1"87 the Act had not yet been
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adopted by the United States Congress. In anticipation of such adoption
the Secretary-General addressed a letter, dated 7 December 1987, to the
Permanent Representative of the United States, Ambassador Vernoa Walters,
in which he reiterated to the Permanent Representative the view
previougly axpressed by the United Nat:sns that the members of the PLO
Observer Mission are, by virtue of Gevaral Assembly resolution 3237
(XXIX), inviteea to the United Naticms and that the United States is
under an obligation to permit PLO personnel to enter and remain in the
United States to carry out their official functions at the United Nations
under the Headquarters Agreement, Consequently, it was said, the

United States was under a legal obligaiion to maintain the current
arrangements for the PLO Observer Mission, which had Ly then been in
effect for some 13 years. The Secretary-Gemeral sought assurances that,
in the event that the proposed legislation became: law, the present
arrangements for the PLU Observer Mission would not be curtailed or
otherwise affected.

14. In a subsequent letter, dated 21 December 1987, after the
adoption on 15/16 December of the Act by the United States Congress, the
Secretary-General informed the Permament Representative of the adoption
on 17 December 1987 of resolution 42/210 B by the General Assembly. By
that resolution the Assembly

"Having been apprised of the action being considered in the
host country, the United States of America, which might impede
the maintenance of the facilities of the Permanent Observer
Mission of the Palestine Liveration Organization to the

Ucited Nations in New York, which enables it to dischurge its
official funrtione,

1. Reiterates that the Permanent Observer Mission of the
Palestine Liberation Organization to the United Nations in
New York 1s covered by the provisions of the Agreement between
the United Nations and the United States of America regarding the
Headquarters of the United Nations and should Le enabled to
establish and maintalr premises and adequate functional
facilities, and that the personnel of the Mission should be

enabled to enter and remain in the United States to carry out
thei: official functions;

2. Regquests the host country to abide by its treaty
obligations under the Headquarters Agreement and in this
connection to refrain from taking any action that would prevent
the discharge of the official functions of the Permanent Observer
Mission of the Palestine Liberation Orgamization to the
United Nations;

"
LR
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15. On 22 Dercembar 1987 the Foreign Relations Authorization Act,
Fiscal Years 1988 and 1989, was signed lnto law by the Preaident of the
United States. Title X thereof, the Anti-Terrorism Act of 1987 was,
according to its terms, to take effect 90 daye after that date, On
5 January 1988 the Acting Permanent Representatrive of the United States
ro the United Nations, Ambassador Herbert Okun, in & reply Lo the
Secretary-General's lettars of 7 and 21 December 1987, iuformed the
Secretary~-General of this. The letter went on to say that

“Because the provisions conceraing the PLO Observer Mission
may infringe on the President's constitutiunal authority and, if
implemented, would be contrary to our inrternational legal
obligations under the United Nations Headquarters Agreement, the
Administratir~. intends, during the ninety-day period before this
provision is to take effect, to engaie in consultations with the
Congress in an effort to resolve this matter.”

16. On 14 January 1988 the Secretary-Genera: w.galn wrote to
Ambassadur Walters. After welcoming tuo intention expressed iu
Ambessador Ukun's letter to use the ninery-day period to engage in
consultations with the Congress, the Secreiary~lsneral went on to say:

“As you wiil recal! I had, by my letter of 7 December,
informed you that, in the view of the United Natious, the
United States is under a legal obligation under the
Headquarters Agreement of 1947 to maintain the current
arrangements for the PLO Observer Mission, which have been 1in
effect for the past 13 years. I had thereforn asked you to
confirm that 1f this legielative propusal tecame law, the
present arrangements for the PLO Observer Mission would not be
curtailed or othexrwise affected, for without such assurance, a
dispute between the United Natlons and the United States
conc*.ning the interpretation and applicavion of the
Headquarters Agreement would evist ..."

Thea, referring to the letter of 5 January 1988 from tiie Permanent
Representative and to declarations by the Legal Adviser Lo the State
Department, he obgerved that neither that letter nor those declarations

"constitute the assurance I had sought in my letter of

7 December 1987 nor do they ensure that full respect for the
Headquarters Agrecment can be assumed. Under tlinse
circumstances, a dispute exists between the Organization and the
United States concerning the interpretation and application of
the Headquarters Agreement and I hereby invoke the dispute
settlement procedure set out in Section 21 of the said
Agreement.

According to Section 21 (a), an attempt has to be wade at
first to solve the dispute through negotiations, and I would llke
to propose that the first round of the negotiatiug phaac be
convened on Wednesday, 20 January 1988 ..."
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17. Begianing on 7 January 1988, a series of consultations were
held; from the account of these consultations presented to the General
Assewbly by the Secretary-General in the Report referred to in the
request for advisory opinion, it appears that the positions of the
parties thereto were as follows:

“the [United Nations] Legal Counsel was informed that the

United States was not in a position and not willing to enter
formally into the dispute settlement procedure under section 21
of the Headquarters Agreement; the United States was still
evaluating the situation and had not yet concluded that a dispute
existed between the United Nations and the United States at the
present time because the legislation in question had not yet been
implemented. The Executive Branch was still examining the
possibility of interpreting the law in conformity with the

United States obligations under the Headquarters Agreement
regarding the PLC Observer Mission, as reflected in the
arrangements currently made for that Mission, or alternatively of
providing assurances that would set agide the ninety~day period
for the coming into force of the legislation.” (A/42/915,

para. 6.)

18. The United Nations Legal Counsel stated that for the
Organization the question was one of compliance with internationmal law.
The Headquarters Agreement was a binding international instrument the
obligations of the United States under which were, in the view of the
Secretary—General and the General Assembly, being violated by the
legislation in question. Section 21 of the Agreement get out the
procedure to be followed in the event of a dispute as to the
interpretation or application of the Agreement and the United Nations had
every intention of defending its rights under that Agreement. He
insisted, therefore, that if the PLO Observer Mission was not to be
exeupted from the application of the law, the procedure provided for in
section 21 be implemented and also that technical discussions regarding
the establishment of an arbitral tribunal take place immediately. The
United States agreed to such discussions but only ou an informal basis.
Technical discussions were cowmenced on 28 Januvary 1988. Among the
matters discussed were the costs of the arbitration, its location, its
secretariat, languages, rules of procedure and the form of the compromis
between the two sides (ibid., paras. 7-8).

1%9. On 2 February 1988 the Secretary-General once more wrote to
Ambassador Walters. The Secretary-General took note that

"the United States side is still in the process of evaluating the
situation which would arise out of the application of the
legislation and pending the conclusion of such evaluation takes
the position that it canuvot enter into the dispute settlement
procedure outlined ia section 21 of the Hew.dquarters Agreement”.

The Secretary-General then went on to say that

"The section 2! procedure is the only legal remedy
available to the United Nations in this matter and since the
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United States so far has not been in a positiou to give
appropriate assurances rogarding the deferral of the application
of the law to the PLO Observer Mission, the time is rapidly
approaching when I will have no alternative but to proceed either
together with the United States within the framowork of

section 21 of the Headquarters Agrecment or by inforaing the
General Assembly of the impasse that has been reached.”

20. On 11 February 1988 the United Nations Legal (ounsel, referring
to the formal invocation of the dispute settlement procedure on
14 January 1988 (paragraph 16 above), informed the Legal Adviser of the
State Department of the United Natlons' cholce of its arbitrator, in the
event of an arbitration under section 21 of the Headquarters Agreement.
In view of the time constraints under which both parties found
themselves, the Legal Counsel urged the Legal Adviser of the State
Department to inform the United Nations as soon as poasible of the choice
made by the United States. No communication was received in this regard
from the United States.

21l. On 2 March 1988 the General Aseembly, at its resumed
Forty-Second session, adopted resolutions 42/229 A and 42/229 B. The
first of these resolutions, adopted by 143 votes to 1, with no
abstentions, contains (inter al;gl the following operative provisions:

“The General Assembly

1, Supports the efforte of the Secretary-General and
expresges its great appreciation for his reports;

2. Reaffirms that the Permanant (Observer Misslon of the
Paleatine Libaration Organization to the United Nations in
New York is covered by the provisions of the Agreecment between
the United Nations and the United States of America regarding the
Headquartexs of the United Natioms [see resolution 169(I1)| and
that it should be enabled to astablish and maintain premises and
adequate functional facilities and that the personnel of Lhe
Mission should be enabled to enter and rewain in the
United States of America Lc¢ carry out thelr vfficial functions;

3. Coneiders that the application of Title X of the Foreign
Kolations Authorization Act, Fiscal Years 1988 and 1989, in a
wanner inconsistent with paragraph ¢ above would ba contrary to
the international legal obligativns of the host country under the
Headquarters Agreement}

4. Considers tihat a dispute exislLs between the
United Natious and the Unlted States of America, the host
country, concerninyg the iuterpretation or application of the
Headquarters Agreement, and that the diaspute eettlement procedure
gat 04ui in sectlon 21 of the Agreemeut should be set la operation;
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The second resolution 42/229 B, adopted by 143 votes to nil, with no
abstentions, has already been get out in full in paragrsph 1 above.

22. The United States did not participate in the vote on either
resolution; after the vote, its representative made a statement, in
which he =maid:

"The situation today remains almost identical to that
prevailing when resolution 42/210 B was put to the vote in
December 1987. The United States has not yet taken action
affecting the functioning of any Mission or invitee. As the
Secretary-General relayed to the Assembly ip the 25 February
addendum to his report of 10 February, the United States
Government has made no final decision concerning the application
or enforcement of recently passed United States legislation, the
Anti-Terrorism Act of 1987, with respect to the Permament
Observer Mission of the Palestine Liberation Organization (PLO)
to the United Nationa in New York.

For these reasons, we can only view as unnecessary and
premature the holding at this time of this resumed forty-gecond
session of the General Assembly ...

The United States Government will consider carefully the
views expressed during this resumed session. It renains the
intention of this Govercment to find an appropriate resolution of
this problem in light of the Charter of the United Nations, the
Headquarters Agreement, and the laws of the United States.”

23. The question put to the Court is expressed, by resolutlion
42/229 B, to concern a possible obligation of the United States, "In the
light of [the] facts reflected in the reports of the Secretary~General
[A/42/915 and Add.1l]", that is to say in the light of the facte which had
" been reported to the General Assembly at the time at which it took its
decision to request an opinion. The Court does not however consider that
the General Assembly, in employing this form of words, has requested it
to reply to the question put on the basis solely of these facts, and to
close its eyes to subsequent events of possible relevance to, or capable
of throwing light on, that question. The Court will therefore set out
here the developments in the affair subsequent to the adoption of
resolution 42/229 B.

24. Un 11 March 1988 the Acting Permanent Representative of the
United States to the United Nations wrote to the Secretary—General,
referring to General Assenbly resolution 42/229 A and 42/229 B and
stating as follows:
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*1 wish to inform you that the Attorney Goueral of the
United States has determined that he 18 required by the
Anti-Terrorisn Act of 1987 to close the office of the lalestine
Liberation Organigation Observer Mission to the United Nations
in New York, irrespective of any obligations the United States
may have under the Agreement between the United Nations and the
United States regarding the Headquarters of the
United Nations. If the PLO does not comply with the Act, the
Attorney Gemeral will initiate legal action to close the PLO
Observer Mission on or about March 21, 1988, the effoctive date
of the Act. This course of action will allow the orderly
enforcement of the Act. The United States will not take other
actions to close the Observer Mission pending a decision in
such litigation. Under the circumstances, the United States
believes that submission of this matter to arbitration would
not serve a useful purpose.”

This letter was delivered by hand to the Secratary-General by the Acting
Permanent Representative of the United States on 11 March 1988. On
receiving the letter, the Secretary-Gemeral protested to the Acting
Permanent Representative and stated that the decision taken by the
United States Goverament as outlined in the letter was a clear violation
of the Headquarters Agreement between the United Nations and tle

United Statas.

25, Un the same day, the United States Attorney-General wrote to the
Permanent Observer of the PLO to the United Nations to the following
effects

"1 am writing to notify you that on March 21, 1988, the
provisions of the ‘'Anti-~Terrorism Act of 1987' (Title X of the
Foreign Relations Authorization Act of 1988-89;

Pub. L. No. 100-204, enacted by the Congress of the

United States and approved De:. 22, 1987 (the ‘'Act')) will
become effective. The Act prohibits, among other things, the
Palestine Liberation Organication ('PLO') from establishing ox
maintaining an office within the jurisdiction of the

United States. Accordingly, as of March 21, 1988, maintaining
the PLU Observer Mission to the United Nations in the

United States will be unlawful.

The legislation charges the Attorney General with the
responsibility of enforcing the Act. To that end, pleasne be
adviged that, should you fail to comply with the requirewents
of the Act, the Dupartment of Justice will forthwith take
action in United States federal court to ensure your
compliance.”

20, Finally, on the same day, in the course of a press brieting held
by the United States Department of Justice, the Assistant
Attorney~General in charge of the Office of Legal Counsel said as
follows, in reply to a question:
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"We have determined that we would not participate in any
forum, either the arbitral tribunai that might be constituted
under Article XXI, as I understand it, of the UN Headquartere
Agreement, or the Interunatlional Court of Justice. As 1 said
earlier, the statute [i.e., the Anti-Terrorlsm Act of i987)] has
superseded the requirements of the UN Headquarters Agreement to
the extent that those requirements are inconsistent with the
statute, and Lherefore, participation in any of these tribunals
that you cite would be to no useful end. The siuatute's mandate
governs, and we have no choice but to enforce 11."

27. On 14 March 1988 the Permanent Observer of the PLO replied to
the Attorney-General's letter drawing attention to the fact that the PLO
Permanent Observer Mission had been malutained since 1974, and
continuing:

"The PLO has maiatained this arrangemcnt in pursuance of the
relevant resolutions of the General Assembly of the
United Nations (3237 (XXIX), 42/210 and 42/229 ...) The PLO
Obgerver Mission is in no sense accredited to the United States.
The United States Government has made clear that FLO Observer
Miselon personnel are present in the United States solely in
their capacity as 'invitees' of the United Nations within the
meaning of the Headquartera Agreement. The General Assenbly was
gulded by the relevant principles of the United Nations Charter
(Chapter XVI ...). I should like, at this point, to remind you
that the Government of the United States hus agreed to the
Charter of the United Nations and to the establishment of an
international organization to be known as the 'United Nations'."

He concluded that it was clear that "the U.S. Government 1s ohligated to
respect the provisions of the Headquarters Agreement and the principles
of the Charter”". On 21 March 1988, the United States Attorney-General
replied to the PLO Permanent Observer as follows:

"1 sm aware of your position that requiring closure of the
Palestine Liberativn Organization ('PiL(') Observer Migsion
violates our obligations under the United Nations ('UN')
Headquarters Agreement aand, thus, international law. However,
among a number of grounda in support of our action, the
United States Supreme Court has held for more than a century
that Congress has the authority to override treaties and, thus,
international law for the purpose of domestic law. Here
Congress hss chosen, Irrespective of international law, to ban
the presence of all PLO offices in this «ountry, including the
presence uof the PLO Ubserver Mission to the United Natioms. In
discharging my obligation to enforce the law, the only
reaponsible course avallable to we is to respect and follow
that decision.
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Moraover, you should note that the Anti-Tervorism Act
contains provisions in addition to the prohibition on the
establishment or maintenance of an office by the PLO within the
jurigdiction of the United States. In particular, I direct your
attention to subsections 1003 (a) and (b), whizh prohibit anyone
from receiving or expending any monies from the PLO or its agents
to further the ilnterests of the PLO or its agents. All
provisions of the Act become applicable on 21 Marcn 1988."

28. On 15 March 1988 the Secratary-General wrote to the Acting
Permanent Representative of the United States in reply to his letter of
11 March 1988 (paragraph 24 above), and stated as follows:

“As I told you at our meeting on 11 March 1988 on
receiving this letter, I did so under protest because in the
view of the United Nations the decision taken by the
United States Goverament as outlined in the letter is a clear
violation of the Headquarters Agreement between the
United Nations and the Unitad States. In particular, I caonnot
accept the statement contained in the letter that the
United States may act irrespective of its obligations under the
Headquarteras Agreement, and I would ask you to reconsider the
serious implications of this statement given the
responaibilities of the United States as the host country.

I must also take issue with the vonclusion reached in vour
letter that the United States believes that submission of tnis
matter to arbitration would not serve a useful purpose. The
Unitad Nations continues to believe that the machinery provided
for “‘n the Headquarters Agreement 1s the proper framework for
the settlement of this dispute and I cannot agree that
arbitration would serve no useful purpose. On the countrary, in
the present case, it would serve the very purposa for which the
provisions of section 21 were included in thc Agreement, namely
the settlement of a dispute arising from the interpretation or
application of the Agreement.”

29. According to the written statement of 25 March 1988 presented to
the Court by the United States,

“The PLO Mission Jid not comply with the March 1l order.
On March 22, the United States Department of Justice therefore
filed a lawsuit in the United States District Court for the
Southern listrict of New York t¢ -ompel compliance. That
litigation will afford an opportunity for the PLO and other
interested parties to raise legal challenges to enforcement of
the Act against the PLO Mission. The United States will take
no action to close the Mission pending a decision in that
litigation. Since the matter is still peading in our courts,
we do not bellave arbitration would be appropriate or timely."
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The Court has been supplied, as part of the dossier of documents
furnished by the Secretary-General, with a copy of the sumsons addressed
to the PLO, the PLO Observer Mission, its members and staff; it is dated
22 March 1988 and requires an answer within 20 days afrer service.

30. On 23 March 1988, the General Assembly, at its reconvened
Forty-Second session, adopted resolution 42/230 by 148 votes to 2, by
which it reaffirmed (inter alia) that

"a dispute exists between the United Natious and the lnited States
of America, the host country, concerning the interpratation or
application of the Headquartera Agreewent, ind that the dispute
settlement procedure provided for under section 21 of the Agreement,
which constitutes the only legal remedy to solve the dispute, should
be set in operation”

and requested "the host country to name its arbitrator to the arbitral
tribunal”.

31. The representative of the United States, who voted against the
resolution, suid (inter alia) the following in explanation of vote. Referring
to the proceedings instituted in the United States courts, he said:

"The United States will take no further steps to close the PLO
office untll the [United States] Court has reached a decision on the
Attorney General's position that the Act requires closure ... Until
the United States courts have determined whether that law requires
closure of the PLU Observer Misslon the United States Government
believes that it would be premature ti¢ consider the appropriateneass
of arbitration.” (A/42/PV.109, pr. 13-14-15.)

He also urged:

“Let us not be diverted frum the important and historic goal of
peace in the Middle Fast by the current dispute over the status of
the PLO Observer Mission.” (Ibid., p. 16.)

32. At the heariung, the United Nations Legal Counsel, repraesenting the
Secretary-General, stated to the Court that he had informed the United States
District Court Judge seised of the proceedings referred to in parngraph 29
above that it was the wish of the inited Nations to submit an amlus curiae
brief in those proceedings.
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33, In the present case, the Court is aot callel upon to decide whether
the measurea adopted by the United States in regard to the Observer Mission of
the PLN to the United Nations do or do not run counter to the Headquarters
Agre:aent. The question put to the Court is not about olther the alleged
violations of the provisions of the Headquartevra Agreament applicable to that
Mission or the interpretation of those provisions. The request for an opinion
18 here direrted solely to the determination whether under section 21 of the
Her dquarters Agreement the United Nations was eatitled to call for
arditration, and the United States was obliged to entor into this procedure.
Hence the request for an opinion concerrs solely the applicability to the
alleged dispute of the arbitration procedure provided for by the
Headquarters Agreement. It is a legal guestion within the meaning of
Article 65, paragraph 1, of the Statute. There 1s in thise case no reason why
the Court should uot answer that question.

34. In order to answer the question put to it, the Court has to determine
whether there exists a diespute between the United Natlons and the
United States, and if so whether or not that dispute is one "concerning the
interpretation or application of" the Headquarters Agreement within the
meaning of section 21 thereof. If it finda that there is such a dispute it
must also, pursuant to that section, satisfy itwelf thet it is one "not
settled by negotiation or other agreed mode of settlement”.

35. As the Court observed in the case concerning lIuterpret.tica of Peace
Treaties with Bulgaria, Hungary and Romaunia, “"whether there exists an
international dispute 1s a matter for objsctive determination”

(1.C.J. Reports 1950, p. 74). Iu this reupect the Permanent Court of
International Justice, in the case concerning Mavrommatis Palestine
Concessions (P.C.I1.J., Series A, No. 2, p. 11), had defined a dispvte as "a
disagreement on a point of law or fact, a conflict of legal views or of
interests between two persons”. This definitfon has since been applied and
clarified on a number of occasions. In the Advisory Opinion of 30 March 1950
the Court, after examining the diplomatic exchanges between the States
concerned, noted that "the two sides hold clearly opposite views conce<ning
the question of the performance or non-performance of certain treacy
obligations” and concluded that “international disputes have arisen"
(lntargretation of Peuce Treaties with Bulparia, Hungary and Romania, First
Phase, I.C.J, Reports 1950, p. 74). Furthermore, in its Judgment of

21 December 1962 in the South West Africa case, the Court made it clcar that
in order to prove the existence of a digpute

"it 18 not sufficient for one party to a contentlous case to
assert that a dispute exists with the other party. A mere
asgertion is unot sufficient to prove the existence of a dispute
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any more than a were denial of the existence of the dispute
proves its non-exister .. Nor 1s it adequatn .o shew that the
interests of the two ,arties to such a case are ‘u contlict. It
uwust be shown that the claim of one party is pusitively opposed
by the other.” (South West Africa, I.C.J. Repo-ts i%%Z, p. 328.)

The Court fouud that the opposing attitudes of the parties clearvly
established the existence of a dispute (ibid.; see also Northern
Cameroons, I.C.J. Reports 1963, p., 27).

36. In the present case, the Secretary-sencral informed the Court
that, in his opinion, a dispute within the meaning of section 21 of the
Headquarters Agreement existed between the United Nations and the
United States from the moment the Anti-Terrorism Act was signed fato law
by the President of the United States and in the sbsence of adequate
assurances to the Organization that the Act would not be applied vo the
PLO Observer Mission to the United Nations. By his letter of
14 January 1988 to the Permanent Representative of the United States,
the Secretary-General formally contested the consistency of the Act witkh
the Headquarters Agreement (paragraph 16 above)., The Secretary—General
confirmed and clarified that point of view in a letter of 15 March 1938
(paragraph 28 above) to the Acting Permanent Representative of the
United States in which he told him that the determination made by the
Attorney-General of the United States om 11 March 1988 was a “"clear
violation of the Headquarters Agreement“. In that same letter he once
more asked that the matter be submitted to arbitrationm.

37. The United States has never expressly contradicted the view
expounded by the Secretary-General and endorsed by the General Aszembly
regarding the sense of the Headquarters Agreement. Certain United States
authorities have even expressed the same view, but the United States has
nevertheless taken measures agailnst the PLO Missjon to the
Unjted Nations. It has indicated that those measures were being taken
“irrespective of any obligatioas the United States way have under the
[Headquarters] Agreewent"” (paragraph 24 above).

38. In the view of the Court, where one party to a treaty prcteats
against the behavioutr or a decision of another party, and claims thsat
such behaviour or decision constitutes a breach of the treaty, the mere
fact that the party accused does not advance any argument to justify its
conduct under international law does not prevent the opposing attitudes
of the parties from giving rise to a dispute concerning the
ioterpretation or application of the treaty. in the case concerning
United States Diplomatic and Consular Staff in Tehran, the jurisdiction
of the Court was asserted principally on the basis of the Optional
Protocols concerning the Coupulsory Scttlement of Disputes accompanying
the Vienna Conventions of i¥61 on Diplomatic Relatiocas and of 1963 on
Consular Relatiout, which defined the disputes to which they applied as
"Disputes arising out of the interpretation or appiication of” the
relevant Convention. Iran, which did nni appear in the proceedings
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before the Court, had acted in such a way as, in the view of the

United States, to commit breaches of the Conventions, but, so far as the
Court was informed, Iran had at no time claimed to justify its acticas by
advancing an alternativo interpretation of the Conventions, on the busis
of which such actions would not constitute such a breach. The Court aaw
no need to enquire into the attitude of Iran in order to establish the
exiastence of a “dispute"; in order to determine whether it had
Jurisdiction, it stated:

"The United States' claims here in question concern alleged
violations by Iran of its obligations under several articles of
the Vienna Conventions of 1951 and 1963 with respect to the
privileges and immunities of the personnel, the inviolability of
the premises and archives, and the provision of facilities for
the performance of the functions of the United States Embassy and
Consulates in Iran ... By their very nature all these claims
concern the interpretation or application of one or other of the
two Vienna Conventions."” (I.C.J. Reports 1980, pp. 24-~25,
para. 46.)

39. In the present case, the United States in its public statements
has not referred to the matter ae a “dispute” (save for a passing
reference on 23 March 1988 to "the current dispute over the status of the
PLO Observer Mission” - paragraph 31 above), and it has expressed the
view that arbitration would be "premature". According to the report of
the Secretary-General to the General Assembly (A/42/915, para. 6), the
position taken by the United States during the consultations in
January 1988 was that it "had not yet concluded that a dispute existed
between the United Nations and the United States” at that time “because
the legislation in question had not yet been implemented”. Finally, the
Government of the United States, in its writtem statement of
25 March 1988, told the Court that:

"The United States will take no action to close the Mission
pending & decision in that litigation. Since the matter is still
pending in our courts, we do not believe arbitration would be
appropriate or timely.”

40. The Court could not allow considerations as to what might be
“appropriate” to prevail over the obligations which derive from
gection 21 of the Headquarters Agrecment, as "the Court, being a Court of
Justice, cannot disregard rights recognized by it, and base its decision
on congiderations of pure expediency” (Free Zones of Upper Savoy and the
Diattgct of Gex, Order of 6 December 1930, P.C.I.J., Series A, No. 24,
P 15 .

41. The Court must further point out that the alleged dispute
relates solely to what the United Nations congiders to be ity rights
under the Headquartzrs Agreement. The purpose of the arbitration
procedure canvisaged by that Agreement is precisely the settlement of such
disputes as may arise between the Organization and the houst country
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without any prior recourse to municipal courts, and it would be against
both the letter and the spirit of the Agreement for the implenmentation of
that procedure to be subjected to such prior recourse. It is evident
that a provision of the nature of section 21 of the Heudquarters
Agreement cannot require the exhaustion of local renedies as a condition
of its implementation.

42. The United Stares in its written statement might be implying
that neither the signing into law of the Anti-Terrorism Act, nor its
entry into force, nor the Attorney-General's decisicn to apply it, nor
his resort to court proceedings to close the PLO Miasion to the
United Nations, would have been sufficient to bring about a dispute
between the United Nations and the United States, since the case was
8till pending before an American court and, until the decision of that
court, the United States, according to the Acting Permanent
Representative's letter of 11 March 1988, "will not take other actions to
close"” the Mission. The Court ca.aot accept such an argument. While the
existence of a dispute does presuppose a claim arising out of the
behaviour of or a decisiun by one of the parties, it in no way requires
that any contested decision must already have b .en carried into effect.
What 18 wore, a dispute may arise even if the party in question gives an
assurance that no measure of execution will be taken until ordered by
decision of the domestic courts.

43. The Anti-Terrorism Act was signed into law on 22 December 1987.
It was automatically to take effect Y0 days later. Although the Act
extends to every PLO office situated within the jurisdiction of the
United States and contalns no express reference to the office of the PLO
Mission to the United Nations in New York, its chief, if not its sole,
objective was the cl.sure of that office. On 11 March 1988, the
United States Attorney—-General considered that he was under an obligation
to effect such & closure; he notified the Mission of this, and applied
to the United States courts for an injunction prohibiting those concerned
"from continuing violations of” the Act. As noted above, the
Secretary-General, actiug both on his own behalf and on .nstructions from
the General Assembly, has consistently challenged the declsions
contemplated and then taken by the United States Congress and the
Administration. Under those circumstances, the Court is obliged to find
that the opposing attitudes of the United Nations and the United States
s:0w the existence of a dispute between the two parties to che
Heaaquarters Agreecment.

44, For the purposes of the present advisory opiuic there is no
need to gseek to determine the date at which the dispute came into

existence, once the Court has reached the conclusfon that there is such a
dispute at the date on which its opinion 13 given.
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45, The Court has next to conaider whethes the dispute 18 one which
concerns the interpretation or application of the Headquarters
Agreement. It 1s not however the task of the Court to say whether the
enactment, or the enforcement, of the United States Anti-lerrorism Act
would or would not constituce & breach of the provisions of the
Headquarters Agreement; that question is reserved for the arbitral
tribunal which the Secretary-General seeks to have ustablished under
gection 21 of the Agreement.

46, In the present case, the Secretary~General and the General
Assembly of the United Nations have comstauntly pointed out that the PLO
was invired "to participate in the sessions and the work of the Gemeral
Assenbly in the capacity of Observer” (rasolution 3237 (XXIX)). Ia their
vi.w, therefore, the PLO Obseiver Mission to the United Nations was, as
such, covered by the provisions of sections 11, 12 and 13 of the
Headquarters Agreement; it should therefore "be enal ‘ed to establish and
maintain premises and adequate functional facilitiee" (General Assembly
resolution 42/229 A, para. 2). The Secretary-General and the
General Assembly have accordingly concluded that the various measures
envisaged and then taken by the United States Congress and Administration
would be incompatible with the Agreement if they were to be applied to
that Mission, and that the adoption of those measures gave rise to a
dispute between the lnited Nations Orgenizstion and the United States
with regari to the interpretation and application of the
Headquarters Agreement.

47. As to the position of the United States, the Court notes that,
as early as 29 January 1987, the United States Secretary of State wrote
to Senator Dole thatt

“The PLO Observer Mission iu New York was established as a
consequence of General Assembly resolution 3237 (XXIX) of
November 22, 1974, which invited the PLO to participate as an
observer in the sessions and work at the General Assembly.”

He added thatt!

", «.PLO Observer Mission personnel are present in the

United States solely in their capacity as 'iavitaees' of the
United Nations within the meaning of the Headquarters Agreement.
.++ we therefore are under an obligation to permit PLO Observer
Mission personnel to enter and remain in the United States to
carry out their official functions at UN Headquarters ..." (US
Congress ional Record, Vol. 133, No, 78, $6449.)

After the adoption of the Anti-Terrorism Act, the Acting Permanent
Representative of the United States to the United Nations indicated to
the Secretary-Ceneral that the provisions of that Act "coacerning the PLO
Observer Mission ..., if implemented, would be contrary to ... [the]
international legal obligations” of the host couatry under the
Headquarters Agreement (paragraph 15 above). The United States then
envisaged interpreting that Act in a manuer compatible with its
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obligationa (par.graph 17 ubove). Subsequently, however, theakctlng
Permanent Representative of the United States, in a letter dated 11 March
1988 (paragraph 24 above), informed the United Nations Secretary-veneral
that the Attorney-General of the United States had determined that the
Anti-Terrorism Act required him to close the PLO Ubserver Mission,
"irrespective of any obligations the United States may have under” the
Headquarters Agreement . On the same day, an Assistant Attorney-General
declared that the Act had “"superseded the requirements of the

United Nations Headquurters Agreement to the extent that these
requirements are inconsistent with the statute ..." {paragraph 26
above)., The Secretarv-~General, in his reply of 15 March 1988 to the
letter from the United States Acting Perwanent Representative, disputed
the view there expresred, on the basis of the principle that
internatiunal law prevails over domestic law.

48. Accordingly, in a first stage, the discussions related to the
interpretation of the Headquarters Agreement and, in that context, the
United States did not dispute that certain provisions of that Agreement
applied to the PLO Mission to the United Nations in New York. However,
in a second stage, it gave precedence to tae Anti-Terrorism Act over the
Headquarters Agreement, and this was challenged by the
Secretary—-General.

49. To conclude, the United States has taken a number of measures
against the PLO Observer Miasion to the United Nations in New York. The
Secretary-General regarded these as contrary to the Headquarters
Agreement. Without expressly disputing that point, the United States
stated that the measures in question were taken “"irrespective of any
obligations the United States may have under the Agrecment”. Such
conduct cannot b2 reconciled with the position of the Secretary-General.
There thus exists a dispute between the United Nations and the
United States concerning the application of the Headquarters Agreement,
falling within the terms of section 21 thereof.

SU0. The question might of course be raised whether in United States
domestic law the decisions taken on 11 aud 21 March 1988 by the
Attorney-General brought about the application of the Act .a
22 December 1987, or whether the Act can only be regarded asg having
received effective application when or if, on completion of the current
judicial proceedings, the PLO Mission is in fact clogsed. This I8 however
not decisive as regards section 21 of the Headquarters Agreemeat, which
refers to any dispute “concerning Lhe interpretation or application” of
the Agreement, and not concerning the application of the mcasures taken
in the municipal law of the United States. The Court therefore sees no
reagon not to tind that a dispute exists between the United Nations end
the United States concerning the “{nterpretatlon or application” of the
Headguarters Agrecment.
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51. The Court now turns to the queation of whetiier the diepute
between the United Nations and the United States is one "not settled by
negotiation or other agreed mode of settlement”, in the terms of
section 21 (a) of the Headquarters Agrecment.

52, In his written statement, the Se .ary~General interprets this
provieion as requiring a two-stage process.

"In the first stage the parties attempt to settle their
difference through negotiation or some other agreed mode of
settlement ... If they are unable to rvach a setiliement through
these meana, the gecond stage of the proceass, compulgory
arbitration, becomes applicable." (Para. 17.)

The Secretary-General accordingly concludes that

“In order to find that the United Statos is under an
obligation to enter into arbitration, it 1s necessary to show
that the United Nations has made a good faith attempt to resolve
the dispute through negotiation or some other agreed wmode of
settlement and that such negotiations have not resolved the
digpute.” (Para. 42.)

53. In his letter to the United States Permanent Representative
dated 14 January 1988, the Secretary-General not only formally invoked
the dispute settlement procedure get out in section 21 of the
Headquarters Agreement, but alsc noted that "iAccording to section 21 (a),
an attempt has to be made at first to solve the dispute through
negotiations” and proposed that the negotiations phase of the procedure
commence on 20 January 1988. According to the Secretary-General's report
to the General Assembly, a series of consultations had already begun on
7 January 1988 (A/42/915, para. 6) and continued until 10 February 1988
(1bid., para. 10), Technical discussions, on an iniorwal basis, on
procedural matters relating to the arbitration contemplated by the
Secretary~General, were held botween 28 January 1988 and 2 February 1988
(ibid., paras. 8~9). On 2 March 1988, the Acting Pormaneant
Repregentative of the United States etated in the General Assembly that

“we have been in rogular and frequent contact with the
United Nations Secretariat over the past several months
concerning an appropriate resolution of this matter"
(A/42/PV 104, p. 59).

54. The Secretary-General recognizes that "The United States did unot
consider these contacts &«nd consultations to ba forwally within the
framework of section 21 (a) of the Headquarters Agreement” (written
statement, para. 44), aud in a letter to the Unjted States Permanent
Represeatative dated 2 February 1988, the Secretary-General noted that
the United States was taking the position that, pending its evaluation of
the situation which would arise from application of the Anti-Terrorism
Act, "it cannot enter into the dispute settlement procedure outlined in
section 21 of the Headquarters Agreement”.
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55. The Court considers that, taking into account the United States
attitude, the Secretary-Gencral has in the circumstances exhausted such
posaibilities of negotiation as were open to him. The Court would recell
in this connection the dictum of the Permanent Court of International
Justice in the MavrommaLis Palestine Concessions case that

“the question of the importance and chances of success of
diplomatic negotiations is essentially a relative one.
Negotiations do not of necessity always presupposc a more or
less lengthy series of notes and despatches; it may suffice
that a discussion should have been commenced, and thia
discussion may have been very short; this will be the case if
a deadlock 18 reached, or 1f finally a point 1s reached at
which one of the Parties definitely declares himself unable, or
refuses, to give way, and there can therefore be no doubt that

the dispute cannot be settled by diplomatic negotiation™
P.C.I.J., Series A, No. 5, ' *35.

When in the case concerning United States Diplomatic and Consular Staff
in Tehran the atteupts of the United States to negotiate with Iran "had
reached a deadlock, owing to the refusal of the Iranian Government to
enter into any discuseion of the matter”, the Court concluded that "In
consequence, there existed at that date not only a dispute but, beyond
any doubt, a ‘dispute ... not satisfactorily ad justed by diplomacy’
within the meaning of " the relevant Jurisdictional text

(1.C.J. Reports 1980, p. 27, para. 51). In the present case, the Court
regards it as similarly beyond any doubt that the dispute between the
United Nations and the United States 1s one "not settled by negotiation”
within the meaning of section 21 (4) of the Headquarters Agreement.

56. Nor was any “"other agreed mode of settlement" of their diaspute
contemplated by the United Nations and the United States. In this
connection the Court should observe that current proceedinge brought by
the Unitced States Attorney-General before the United States courts cannot
be an "agreed mode of settlement” within the meaning of section 21 of the
Headquarters Agreement. The purpose of these proceedings is to enforce
the Anti-Terrorism Act of 1987; it 1is not directed to settling the
dispute, concerning the application of the Headquarters Agreement, which
has come into existence between the Unlted Nations and the
United Ststes. Furthermore, the United Natlons has never agreed to
rett lenent of the dispute in the American courts; it has taken care to
make it clear that it wishes to be admitted only as amicus curiae hefore
the District Court for the Southern Districc of New York.

57. The Court must therefore conclude that Lhe United States is
bound to respect the obligatlon to have recourse to arbitration under
gection 21 of the Headquarters Agreement. The fact remains however that,
28 the Court has already observed, the United States has declared (letter
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from the Permanent Representative, 1l March 1988) that its measures
against the PLO Observer Mission were taken “"irrespective of any
obligations the United States may have under the [Headquarters)
Agreement". If it were necessary to interpret that statement as intended
to refer not only to the substantive obligations laid down . :, for
exawple, sections 11, 12 and 13, but also to the obligation to arbitrate
provided for in section 21, this conclusion would remain intact. It
would be sufficient to recall the fundamental principle of international
lav that international law prevails over domestic law. This principle
was endoraed by judicial decision as long ago as the arbitral award of

14 September 1872 in the Alabama case between Great Britain and the
United States, and has frequently been recalled since, for example in the

case concerning the Greco—~Bulgarian "Communitics” in which the Permanent
Court of International Justice laid it down that

"it ie a generally accepted principle of international law that

in the relations between Powers who are contracting Parties to a

treaty, the provigions of municipal law cannot prevail over those
of the treaty” (P.C.1.J., Series B, No. 17, p. 32).
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58. For these reasons,
THE COUKT,

Unanimously,

Is of the opinion that the United States of America, as a party to
the Agreement between the United Nations and the United States of America
regarding the Headquarters of the United Nations of 26 June 1947, is
under an obligation, in accordance with section 21 or that Agreement, to
enter into arbitration for the settlement of the dispute between itself
and the United Nations.

Done in French and in English, the French text being
authoritative, at the Peace Palace, The Hague, this twenty-sixth day
of April, one thousand nine hundred and eighty-eight, ian two copies,
one of which will be placed in the archives of the Court and the other
transmitted to the Secretary-General of the United Nations.

(Signed) José& Maria RUDA,
President.

(Signed) Eduardo VALENCIA-OSPINA,
Registrar.

Judge ELIAS appends a declaraticn to the Advisory Opinion of the
Court.

Judges ODA, SCHWEBEL and SHAHABUDDEEN append separate opinions to
the Advisory Upinion of the Court.

(Initialled) J.M.R.

(Initialled) E.V.O0.
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DECLARATION BY JUDGE ELIAS

1 agree with the Advisory Opinion but only in so far that I consider
that for the purposes of the legal question before the Court, within the
meaning of Article 65 of the Statute of the Court and Article 96 of the
Charter, a dispute came into being between the United Nations and the
United States when the Congress of the United States passed the
Anti-Terroriem Act, signed on 22 December 1987. 1 do not think that that
dispute will only become crystallized when and {f the Congress
legislation is confirmed by the New York District Court - as has been
maintained by the United States. Nor do I accept that the efficacy in
that respect of the Congress Act as signed by the President depends on
the giving or withholding of the assurances sought by the Unitad Nations
Secretary-General from the Administration. The Secretary-Ganeral's
purpose can only be achieved if Congress adopts further legislation to
amend the Anti-Terrorism Act, That Act of 22 December 1987 is, {n
itgelf, sufficlent to bring about a dispute, since "the
General Assembly's request arose from the situation which had developed
following the eigning of the 1987 Anti-Terrorism Act adopted by the
United States Congress” (I.C.J. Press Communiqué No. 88/10,

14 April 1988).

(Signed) T. 0., ELIAS
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SEPARATE OPINION OF JUDGE OLA

1. 1 voted in favour of the Advisory Opinion, but only after soume
hesitation, which I consider it my judicial duty to explain. The reason
lies in my conviction that one important aspect of the 1seues outstanding
between the United Nations and the United States should, in my view, have
been more clearly highlighted both in the request submitted by the
General Assembly and in the reasoning of the Court.

2. The important point to note at the outset is that, so far as the
relevant substantive provisiouns of the 1947 Headquarters Agreement are
concerned, that is to say, sections 11-13, there does not exist much
difference of views between the United Nations and the United States.
Although, in the present controversv, express reference to sections 11,
12 and 13 was first made, at least to the Court's certain knowledge, in
the statement made by the spokesman for the Secretary-General on
22 October 1987 (United Nations daily press briefing), it may reasonably
be assumed that not only the United Nations but also the United States
have always had those provisions in mind when considering the
implications for the interests of the United Nations of the legislation
introduced in order to make unlawful the establishment or maintenance
within United States jurisdiction of any office of the Palestine
Liberation Organization.

3. As early as January 1987, Secretary of State Shulte indicated his
interpretation of the Headquarters Agreement in his letter of
29 January 1987 to Senator Dole (and in a letter of the same date to
Representative Kemp) that:

"The U.S. has made clear that PLO Observer Miswion
personnel are present in the United States solely in their
capacity as 'invitees® of the United Nations within the
meaning of the Headquarters Agreement ... [ W]e therefore are
under an obligation to permit PLU Observer Mission Personnel
to enter and remain in the United States to carry out their
officlal functions at U.N. headquarters.” (Congressionsl
Record, Vol. 133, No. 78.)

In a letter to the Permanent R presentative of the United States on

13 October 1987, the lmited Nutions Secretary-teneral, referring to the
position of the Secretary of State (as quoted above) expressed the strong
view that "the legislation [contemplated] runs counter to obligations
arising from the Headquarters Agreement”. In his response, the

United States Permanent Representative to the United Nations wrote a
letter to the United Natlons Secretary-General on 27 October 1987 stating
that:
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the Palestine Liberation Organization Observer Mission to the
United Nations. 1 want to assure you that the Administration
remains opposed to the proposed legislation.”

In a letter of 7 December 1987 to the United States Permanent
Representative, the United Nations Secretary-General reiterated the
Urganization's position and took note that it "coincided” with that taken
by the United States Administration in the letter of the Secretary of
State on 29 January 1987.

4. hen the PLC Observer on 14 October 1987 brought the matter to
the attention of the United Nations Committee on Relations with the Host

Country, the representative of the inited States immediately responded by
stating -

"that in the opinion of the Executive Branch, closing of the
PLO Migssion would not be consistent with the host country's
obligations under the Headquarters Agreement" (A/42/26:
Report of the Committee on Relatioms with the Host Country,
p. 12).

S0 far as the report of the Committee shows, no mention was made of any
specific provisions of the Headquarters Agreement which might have been
at stake. Yet one can reasonably assume that the Representative of the
United States in his response implicated sections 11, 12 and 13 of the
Agreenent.

5. bWhen, in resolution 42/210 B of 17 December 1987, the
General Assembly expressed its view that -

"the action being considered in ... the United States of
America ... might impede the maintenance of the facilities of

the [PLO} Observer Mission ... which enables it to discharge
its cfficial functions”,

it also voiced the opinion that the PLO Observer Mission was covered by

the provisions of the Headquarters Agreement and requested the
United States -

“to abide by its treaty obligations under the Headquarters
Agreement and ... to refrain from taking any action that would

prevent the discharge of the officisl functions of the [PLO]
Ohserver Mission”.

When the draft of that resolution was under consideration in the
Sixth Committee, the United States Representative said, on
25 November 1987, that:

"the United States Secretary of State had stated that the
closing of that miasion would constitute a violation of

United States obligations under the Headquarbers Agreement”
(A/C.6/42/SR.58, p. 2).

As recently as January 1988, the Acting Permanent Representative of the
United States, in his letter of 5 January to the United Natioons

Secretary-General, did not hesitate to state that the provisions
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concerning the PLO Observer Miseion - "if implementd, would be contrary
to our international legal obligations under the Un'ted Nations
Headquarters Agreement”.

6, Thus it was quite clear chat, regarding "the interpretation or
application” of sections J1-13 of the Agreement, there was no difference
of opinion, in that both sides underdtood that the furced c¢losure of the
PLO office would conflict with international obligaticne undertaken by
the United States under the Agreement. khat brought about 4
differentiation between the position of the United States and that of the
United Nationse was ¢hat the two Houses of Congrves finally adopted the
Anti-Terrorism Act, as Title X of the Foraign Relations Authoriszation
Act, Fiscal Years 1988 and 1989, on 15 and 16 December 1987, and that the
President of the United States signed it into law, along with other
Titles of the latter Act, on 22 December 1987. I must repeat that the
difference between the United Natione and the United States wus thus not
the issue whether the forced closure of the office would or would not
violate the Headquarteras Agrecment, but rather the issue as to what
course of action within the Uaited States domestic legal structure would
be tantamount to the forced closure of the PLO's New York office, in
which both parties would see a violation of the Agreement. This
difference seews to have emerged towards the end of 1987 or iu early 1988.

7. Vhen a draft resolution (which later became General Assembly
resolution 42/2108) was put to the vote in the Sixth Committee on 1l
December, the United States representative expressed his reasons for not
participating in the voting, namely, that the resolution - “was
unnecessary and inappropriate aince it addressed a matter still uunder
consideration within the United States Goveranment" (A/C.6/42/SR.62,

p. 3). When the draft proposed by the Sixth Committee was adopted in the
Plenary Meetings on 17 December 1987 as resolution 42/210 B, the

United States Representative, who again did not participate in the
voting, reiterated the United States' pusition (A/42/PV.98, p. 8). On
the other hand, in a letter on 7 December 1987 to the United States
Permanent Representative, referrud to above, the United Nations
Secretary-General requusted confirmation -

"that even if this proposed legislation becomes law, tha
present arrangements for the PLO Observer Mission would not
be curtuiled or otherwise affected”.

In the view of the Secretary-Gemeral:

"Without such apsurance, a dispute between the
United Watlons and che United States concerning the
interpretation or application of the Headquurters Agreement
would exist.”

He warned that, in the abience of Lhat assurance, he “"would be obliged to
enter into the dispute setilement procedure foureseen under Sectlon 21 [of
the Agreement |”. ‘Thie position was reiterated by the United Nalions
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Secretary—General in a letter of 14 January 1988 to the Permanent
Representative of the United States.

8. The United Harions has stated that negotliations, which are a
prerequisite for bringing a dispute to compulsory arbitratioun under
gsection 21 of the Headquarters Agreement, were initially held ou
7 January 1988, but their content remains unclear. ¥What is apparent 1s
that a meeting on 12 January 1988 did not provide, in the view of the
Secretary~General, the necessary assurance that the existing arrangemeats
for the PLO Observer Mission would be maintained. This may doubly
justify the inference that, rather than there being any negotiations on
"the interpretation or application” of sections 11, 12 and 13, there were
simply consultations in which the United Nations, or so it appears,
repeatedly sought the assurance of the United States that, given the
parties' common ground in relation to those rectiona, the PLO office
would not be closed notwithstanding the enactment of the Anti-Terrorism
Act. On the other hand, the United States' position in these
consultations was that -

"the legislation in question had not yet been implemented
and the Executive Branch was still evaluating the situation
with a view to the possible non-application or
non-enforcement of the law” (written statement of the United
Nations Secretary-Gemeral).

In a series of consultations, the United States thus interpreted the situation
then existing as not being one falling under section 21 of the Agreement;
while the United Naticns maintained that the dispute settlement procedure
provided for in section 21 should be implemented. The discussions centred on
the applicability, hence the application of Section 21; imn other words the
compromissory clause itself.

9. There was accordingly never any apparent dispute between the United
Nations and the United States as to how sections 11-13 of the Agreement should
be "interpreted or applied”. Though the possibility may not be excluded that
the United States might in future argue that forced closure would not be in
conflict with those sections, there was virtial agreement between them in
understanding that the forced closure of the PLO Obgerver Mission of fice would
constitute a breacih of these provisions of the Agreement. Yet “the Attorney
General of the United States has determined tkat he is required by the
Anti-Terrorism Act of 1987 to close the office” of the PLO Obsetrver Mission
(letter datec¢ 11 March 1988 from the Acting Permanent Representative of the
United States to the United Nations Secretary-General). The actual issue the
United Nations faced concerned the constitutional structure of the
United States, which ostensibly enabled domestic legislation to be carried
into effect in breacn of the rights of another party to a treaty which the
United States had concluded; and for this to happen “irrespective of any
obligations the United States may have uader the Agreement” (letter as stated
atove}, or “irrespective of any international legal obligaticon that the
United States might have under the Headquarters Agreement” (writteun stat~=unt
of the Unitud States); or irrespective of "the interpretation
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or application of the Agreement”; allegedly on the ground that “"Congress
has the authority to abrogate treaties and international law for the
purpose of domestic law" or that, in this particular case, "Congress has
chosen irrespective of international law, to ban the presence of all PLO
offices in this country including the presence of the PLO Observer
Migsion to the UN" (Justice Department briefing on 1l March 1988).

10. 1 am not suggesting that the Court wae asked in the present case
to address th~t issue, which consti'utes a cardinal problem of
maintaining the supremacy of international law in the context of its
internal application. However, it should be realized that, by asking the
question now before us, based on the belief that "Section 21 of the
(Headquarters] Agreement ... constitutea the only legal remedy to solve
the dispute” (General Aszeembly Resolution 42/230 of 23 March 1988;
emphaeis added), the General Assembly has deferred the real igsues with
which the United Nations has been faced and, I am sure, will not iu the
outcome be satisfied by the mere submiesion of a dispute - limited to the
interpretation or application of sections 11-13 of the Headquarters
Agreement ~ to arbitration. This 18 because the real issues of the
dispute turn not on the interpretation or application of the Headquarters
Agreement, but on whether, in operative effect, precedence will be given
to the uncontested interpretation or application of that Agreement or to
the Anti-Terrorism Act as interpreted by the Attorney-General of the
United States. My prublem is that the question the Court has had to
tackle is not the one which it would have been the most useful for the
Court to answer if the underlying concern of the General Assembly was to
be met. As it happens, the Court has asserted the priuvrity, in the
circumstances, of international law, but has neither heard nor had to
consider any through argument on that crucial point.

(Signed) Shigeru ODA
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I have voted in favour of the Court's Advisory Opinion because I

think that its essentlal conclusion - that there 18 a dispute between the

United Nations and the United States over the interpretation or
applicution of the Headquarters Agreement - ig temable. In my view,
however, the question put to the Court admits of more than one answer.
The answer given by the Zourt is not the answer which I believe ia all
respects to be required.

As the Court records in parag.aph 1 of its Opinion, the Geneval
Assembly, in requesting the Court's advisory opinion as to whether the
United States is under an obligation to enter into arbitration in
accordance with section 21 of the leadquarters Agreement, affirmed the
position of the Secretary-General “"that a dispute exists between tiw
United Nations and the host country concerning the interpretation or
application of the Agreement ..." (resolution 42/229 B). In its

companion resolution 42/229 A, also adopted on 2 March 1988, the General

Assembly considered

“"that a dispute exists between the United Nations and the
United States ... concerning the interpretation or
application of the Headquarters Agreement, and that the
dispute settlement procedure set out in section 21 of the
Agreement should be set in operation”.

That is to say, the General Assembly, after ~wice ar.swering the
question on which it seeks the advice of the Court, the principal
Judiclal organ of the United Nations, requested the Court's opinion on
that question. Thereafter, on 23 March 1988, while proceedings in the
Court wexe pending, the General Assembly reaffirmed its answer by
holding

“"that u diapute exists between the United Nations &nd the
United States ... concerning the intorpretation or
application of the Headquarters Agreement, and that the
dispute settlement procedure provided for under section 21
of the Agreement ... should be set in operation ..."
(resolution 42/230).

In responding to the General Assembly's question posed in this
fashion, the Court makes holdings of unchallengeable cogency. It is
ariomatic that, on the international legal plane, nationa.l law cannot
derogate from international law, that a State cannot avoid its
international responsibility by the enactment of domestic legislation
which conflicts with its international obligations. It is evident
that a party to an agreement contalning an obligation to arbitrate any
dispute over its interpretation or application cannot legally avoid
that obligation by denying the existence of a dispute or by
waintaining that arbitration of it would not serve a useful purpose.
It 18 accepted that a provision of a treaty (ur a contract)
prescribing the international arbitration of any dispute arising
thereunder does not require, as a prerequisite for its implementation,
the exnaustion of local remedies. I agree not only with these
restatements of legal principle but also with the findings in this
case that the diupute between the United Natious snd the United States



has not been gsettled by such negotistion as has taken place, and that
the parties have not agreed upon a mede of settlemcat other than
arbitration.

My difference of perspective with tha Court turns «n whether the
dispute between the United Nations and the United States at thim
Jjuncture concerns "the interpretation or application” of the
Headquarters Agreement. Tns nub of ay appreciation of the facts of
the case is that there is essential agreement betweon the United
Nations and the United Statesa on the iuterpretatiun of the
Headquarters Agreement. Whether there currently is a dispute over ite
application is nct 8o clear.

It can be concluded, & the Court concludes, that, by the course
cf conduct which the Government of the United St<tes has followed with
respect to the continued functioning of the uffi -« in New York City of
the Observer Mission to the United Nations of the .Jolestine Liberatiom
Organization, a dispute has arisen between the United Natione and the
United States "coacerning the ... spplication of this Agreement ...",
But, in my view, the facts of the case alternatively allow the
conclusion that, since the effective application of the Imited States
Act at 1ssue - the Anti-Terrorism Act - to the PLO's New York office
has been deferred pending the outcome of litigation now in progreas in
the United Sti :es District Court for the Southurn District of New
York, a dispute over the application of the Headquarter: Agreement
will ariee if and when the resull of that litigailon 1w effectively to
apply that /ct to the PLO's office. Explanation of this alternative
conclusion, as well as of the parties' coincidence of views on the
interpretation oi the Headquarters Agreement, requires an uxposition
of some salient facte of the case.

The Anti-Terrorism Act of 1987, in addition to the central
provisions quoted by the Court im paragraph 9 of its Opinion. coutains
"findings" of the United States Congrems about activities of the PL(
and "determinastions” that the PLO is a "terrorist organization” which
"should not benefit from operating in the United States"; directs the
Attorney-General tn take the neceasary steps and institute the
necessary legal action to "effectuate” the Act; and gives appropriate
courts of the United Stutes authority, at the Attorney-General's
instance, to "enforce” the Act.

When legisiation of this substance was initially introduced,
Sacretary of State Schultz on 29 January 1987 wrote Senator Dole that:

"The PLO Observer Mission in New York was establishad
as a consequence of General Assembly PResolution 3237 (XXIX)
of Novembez 22, 1974, vwhich ianvited the PLO to participato
as an observer iu the sessions and work at the General
Assem“ly. The PLO Ubserver Mission represcents the PLO in
the U.N.; it is in no sense accredited to the U.S. The
U.8. haus uade clear that PLO Observer Missiun pursonnel are
present in the United States solely in their capacity as
'invitees' of the United Nat.ons within the meaning of the
Headquarters Agreement ... we therefore are under an
obligation to permit PLO Observer Mission Personnel to enter
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and remain in the United States to carry out their official
functions at U.N. headquarters ..." (Congressional Record,
Vol. 133, No. 78, 14 May 1987, p. 86449.)

At the 126th meeting of the nited Nations Committec on Rolations
with the Host Country, on 14 Octover 1987, the Observer for the PLO
drew attention to an amenduwent to the State Department authorization
bill coutaining provisions later to be reflected in the Anti~Terrorism
Act. llo quoted the lottor of the Sacraetary of State of 29 January.
The reprcsentative of the United States responded that, "in the
opinion of the Executive Branch, closing of the PLO Mission would not
be consistent with the host country's obligations under the
Headquarters Agrecment”. The Legal Counsei of the United Nations then
declared that "the Organization shared the legal opinion expressed in
the letter of Secretary of State Shultz of 29 January 1987" (A/42/26,
Pp. 11-12)0

Senator Dole did not agree with the position of the Secretary of
State, and opinion in the Senate r.nd House was divided. Wien a
conference report on the Foreign <elations Authorization Act was
introduced to the Senate, containing the title embodying the

Anti-Terrorism Act, the Chairman of the Committee on Foreign
Relations, Senator Pell, declarecd:

"the administration has expressed coucern that the language
on the PLO might require the closing of the Observer Mission
to the United Natione in violation of U.S. obligatiuns under
international law. The bill language, a9 I read it, does
not necessarily require the closure of th: PLO Observer
Mission to the United Nations, since it 1s an established
rule of statutory interprctation that U.S. courts will
construe cougressional statutes as congisteat with U.S.
obligations under international law, if such construction is
at all plausible.

The proponents of closing the PLO wission argue that
the Unitod States is under no legal obligation to host
observer missions. If they are right as a matter of
international law, then the language in this bill would
require the closure of the PLO Observer Mission.

On the other hand, if the United States is under a
legal obligation as the host country o the United Nations
to allow observer misslons recognized by the General
Assembly, then the language in this b1ll cannot be
construed, in my opinion, as requiring the closure of the
PLO Observer Misslon. The bill makes no meation of the PLO
Mission to the United Nations and the proponents never
indicated an intent to violate U.S. obligations under
international law. Rather, they asserted that closure of
the New ‘ork PLO office was not a violation of internatiocnal
law and that they were proceeding on this basis.”

(Congtcaalonul Rqugg, Vol. 133, MNo. 200, 16 becember 1987,
pp- - .
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Before developments had reached this stage, thn Secretary-General
on 13 Octoder 1987 wrote to the Permanent Representative of the United
States expressing his serious concern at the adoption by the Senate of
an amendioent which sought to make unlawful the maintemance within the
Unitad States of any office of the PLO, He recalled the terms of the
letter of 29 January 1987 of the Secretary of State, and declared
that, "I am in agreement with the views exprcased by the Secretary of
State in this matter ..."

On 7 December 1987, the Secretary-General wrote to
Ambassador Walters in the following terms:

"it 48 the legal position of the United Nationa that the
nembers of the PLO Observer Mission are, bv virtue of
General Assembly resolution 3237 (XXIX), invitees to the
United Nations and that the United States ia under an
okligation to permit PLO personnel to enter and remain in
the United States to carry out their officlial functions at
the United Nationa under the Headquarters Agreement. This
position ... coincides with the position taken by the Inited
States Administration in the letter ... by the Secretary of
State on 29 January 1987 ...

Even at this late stage, 1 very much hope that it will
be possible for the Administration, in line with its own
legal position, to act to preveat the adoption of this
legislation. However, 1 would be grateful if you could
confirm that even if this proposed legislation becomes law,
the present arrangements for the PLO Observer Mission would
not be curtailed or otherwise affected. Without such
assurance, a8 dispute between the United Nations and the
United States concerning the interpretation or application
of the Headquarters Agreement would exist aud I would be
obliged to enter into the dispute settlement procedure
forgsean under Section 21 of the UN Headquarters Agreement

The legislation neverthelese having been adopted, and, having
been made part of the State Department's authorization to expend
funds, signed into law by the President, the Acting Permanent
Representative of the United Statos, Ambawsador Okun, wrote to the
Socretary-General on 5 January 1988:

"The legislation to which your letters refer is part of
the 'Foreign Relations Authorization Act, Fiscal Years 1988
and 1989', signed by President Reagan on December 22.
Section 1003 of this law, relating to the Paiestine
Liberation Organization (PLO), is to take effect ninety days
after that date. Because the provisions concerning the PLO
Observer Miasion may intringe on the President's
constitutional authorlty and, Lf iwplemented, would be
contrary to our international legal obligations under the
United Nations Hoadquarters Agreement, the Administration
intends, during the ninety-day period befure this provision
is to take effuct, to engage in consultations with the
Congress in an effort to resolve this matter.,”

N e er e L mer pdh €N, eup et AN
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On 14 January 1908, the Secretary-General wrote to
Anmbassador Walters restating terms of previous exchanges and stating:

"I, of course, welcome the intentions of the US
Admin’stration to make use of the 90-day period in the way
deacrided by Ambasacdor Okun, and explained in greater
detail by the Lcgal Adviser of the State Departument,

Judge Sofaer, in his meeting with the Legal Counsel on

12 January. Nevertheless, neithur the letter of

Anbassador Okun nor the statements made by Judge Sofaer
constitute vhe assurance I had sought in my lettexr of

7 December 1987 nor do they ensure that full respect for the
Headquarters Agreement can be assumed. Under these
clrcumstances, a dispute exists vetween tha Organization and
the United States concerning the iaterpretation and
application of the Headquarters Agreement and I hereby
invoke the dispute settlement procedure set out in

Section 21 of the said Agreement.”

On 2 February 1988, the Secretary-General wrote again to
Anbassador Walters, in the terms set out in paragraph 19 of the
Court's Opianion.

On 11 “Yebruary 1988, the Legal Counsel of the United Nationms,
Mr. Fleiscthauer, wrote to Judge Sofaexr, informing him that the United
Nations had chosen Eduardo Jiménez de Aréchaga, former Presi. nt and
Judge of the Internationael Court of Justice, to be its arbit ator "in
the event of arbitration under Sectiom 21 ...” and, in view of the
governing time constraints, urged that the United States inform the
United Nations as soon as possible of its choice of an arbitrator.

Resolution 42/229 B was adopted by a vote of 143 to none. The
United States did not participate in the vote. Ambassador Okun gave
the explanation which is quoted in paragraph 22 of the Court's Opinion.

On 4 March 1988, following the adoption of resolutions 42/229 A
and 42/229 B, the Secretary-General wrote to Awbassador Walters
obgerving that he had not received an official reaponse to his letters
in which he had sought

"sgsurances regarding .the non-application or the deferral of
the gpplication of the Anti-Terrorism Act of 1987 to the PLO
Obgerver Misaion nor ... a response ... regarding the cholice
of an arbitrator by the United States”.

He continued that

“it is my hope that it will stlll prove possible for the
United States to reconcile Ilts domestic legislation with ite
international obligations. Should thiuv uot be the case then
I trust that the United States will recognize the eiistence
of a dispute and agree to the utilizativn of the dispute
settlement procedure provided for in Section 21 of the
Headquarters Agreement, and that in the interim period the
status quo will be walatained.”
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Ou 11 March 1988, Ambassador Okun wrote to the Secretary-General
in the terms quoted in aragraph 24 of the Court's Opinlon. The
Secretary-General protesied Ambassor Okun's letter of 11 March 1988
and by letter of 15 March replied in the following terms:

"in the view of the United Nations the decision taken by the
United States Government as outlined in the letter is &
clear violatlon of the Headquarters Agreement between the
United Nations and the United Svates. In particular, I
cannot accept the statement contained in the lotter that the
United States may act irrespective of its obligations under
the Headquarters Agreement, and I would ask you to
reconslder the serious implications of this statement given
the responsibilities of the United States as the host
country.

1 must also take issuc with the conclusion reached in
your letter that the United States believes that submission
of this matter to arbitration would not serve a useful
purpose. The United Nations continues to believe that the
machinery provided for in the Headquarters Agreement is the
proper framework for the settlement of this dispute and I
cannot agree that arbitration would serve no useful
puzpose. OUn the contrary, in the present case, it would
serve the very purpose for which the provisions of
Section 21 vere included in the Agreement, numely the
settlement of a dispute arising from the interpretation or
application of the Agreement.”

The Attorney-General of the United States wrote the Permanent
Observer of the PLO Mission to the United Nations on 11 March 1988 iu
the terms set out in paragraph 25 of the Court's Opinion. Tue PLO
Observer replied on 14 March in the terms contained in paragraph 27 of
the Court's Opinion. Attorney-General Meese responded by letter of
21 March as quoted in paragrapb 27 of the Court's Opinion.

In ite writton statement submitted to the Court in the current
proceedings, the United States repeated the substance of
Anbassador Okun's letter of 11 March. It observed that, since the PLO
Mission had not complied with the Attorney-General's order, a lawsuit
had been filed to compel compliance. The Statement continued:

"That litigation will afford an opportunity for the PLO
and other interested parties to raise legal challeng?s to
enforcement of the Act against the PLO Mission. The United
States will take no action to close the Missioun pending a
decision in that litigation. Since the matter ia still
pending in our courts, we do not believe arbitration would
be appropriate or timely."

In the written statement of the Secretary-General, the
Secretary~General, in recounting the factual tlstory of the matter,
recalled the terms of his letter of 7 December 1987 and stated that
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"a dispute would only exist if the United States Govarnment
would fail to provide an assurance that the existi: g
arrvangements for the PLO Observer Mission would not be curtailed
or ocherwise affected ...".

Once thae Act had bocome law, the written statement co.tluuved,

“In the viaw of the Secretary-Gemexai, in the abuence of
any assurance as to the maintenance of the existing arrangements
for the PLO Observer Missiom, the incompatibility of this Act
with the obligations of the host country under the Headquarters
Agreement created a dispute within the meaning of Swuction 21 of
the Agreement.”

The Secretary-General further argued that:

“The automaticity of the pxoceass of bringing the ATA
{Anti-Terrorism Act] into force which was initiated with the
8igniag of che ATA into law, objectively comstitutes an
immediate threat to bring about the closure of the facility from
which PLO representation to the United Nations 1is accomplished,
and this immediate threat is itself ... sufficient to create a
dispute in the absence of an assurance from the Executive Branch
that the legislation will not be enforced or that the existing
arrangements for the PLO Observer Mission in New York will not
be affected or otherwise curtailed.”

The Secretary-Genaeral at the same time concluded:

"the United Natlons believes that a dispute has existed between
the United Nations and the United States from the moment of the
sigoning into law of the ATA. Nor can there be any doubt that
thies dispute concerns the interpretation or application of the
Headquartors Agreement. The Secretary of State of the United
States and various representatives of the United States in the
Host Country Committee and the General Assemhly have clearly and
consistently recognized that the PLO Observer Mission personnel
are present in the Uaited States in their capacity as invitees
of the United Nations within the meaning of the Headquarters
Agreement, and the Secretary-General has repeatedly taken the
position that the ATA is inconsistent with the Headquarters
Agreement. Thus, the formal conditions for invoking Section 21
of the Headquarters Agreement are clearly established and the
procedural obligations of the parties, therefore, have becoue
effective."

On the basis of this record, what conclusions may be drawn as to
the current oxistence of a dispute between the United Nationg and the
United States over the interpretation or application of the
Headquarters Agreement?

As the Court rightly ewphasizes in its Opinion, whether there
exists an international dispute is a matter ftor objective
determination. The mere assertion or denial of the existence of a
dispute by oue (or both) sides is not dlspositive. The Court also
recalls its clagsic defiuition of a dispute as "a disagreement ovn a
polut of law, a conflict of legal viaws or interests between two
persons”. la there such digsagreement or conflict in this case over
the interpretation of the Headquarters Agreement?
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I do not balisva so. Ouo the costrary, throughout there has baen and
remains a striking concordanca or view between the authorized
representatives of the United Nations and the United States on the
interpretation of the Headquarters Agreement. Thus che 3ecretary of
Stace at the outsst declared tiast the United Stetes is under "an
obligation to permit PLO Observar Mission personnel to enter and remain
in the United States to carry out their official functions at
United Nations hesdquartaers ...". Tbe Lagal Counsel of the United
Nations sanounced that "The Organizatiocn shared” that "legsl opinion
«es”. The Secretary-General than declared that, "I am in agreement with
the viaws axpressed by the Secrastary of State in this matter ees"+ He
subsequently specified that the position of the United Nations “coincides
with the position taken by the United Statee ...". For its part, the
United States, after the signing into law of the Act, reiterared that,
"if implemented,” the Act "would be contrary to our internatlional legal
sbligations under tha United Nations Headquarters Agreement ...".

The United States has not retreated frow that position nor, of
course, has the United Nations. This is oot my singular coanclusion; it
is ona which has been widely and recurrently affirmed in the course of
General Assembly debate of the matter, and as receantly sz 23 March 1988.

Thus oo 29 Fabruary 1388, the representative of Zimbabwe declared
that, "The legal opinion expressed in tha letter from Mr. Shultz was
shared by the Secretary-General asd the United Natiocas Lagal Counsel el
(A/42/P¥.101, p. 33). The representative of the Federal Rapublic of
Germany, speaking on behalf of the 12 States menmbars of the Europesan
Community, stated that

“they fully share the views slready expressed by both the
Secretary-Ganaral of tha United Nations and the United
States Secretary of State ... to the effect that the United
States is under an obligation to permit PLO Observe. 4ission
perscunel to enter and remain in the United States to carry
out their official functions at United Nations Headquarters”
(1bid., pp. 31-52).

The representative of Czrachoslovakia, using virtually ident’! al
langusge, recalled that "those facts ware recognized unreser sedly ...
by Mr. George Shultz, Secretary of State ..." (ibid., p. 82). The
representative of Deomark, spesking on behalf of the five Nordic
countries, declared that "The Nordic countries fully share the views
on this quastion already sxpressed b- both the Secretary—General snd
the Secretary of Stste ..." (ibid., p. 101).

eimilarly, on 1 March 1988, the representative of Austris
declared:

"It is 2ur undarstanding from the discusaslon of the
matter during the work of -he Sixth Committee that the
applicability of the relevant provisions of the Headquarters
Agresement to the PLO Obsarver ({issioa and its personnel is
not being disputed by any delegation, including the
delagation of the nost country.”
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The representative of Bangladesh the day before put it in the following
ternsl

“The Secrstary of State of the United States, in a
letter to the Senate, stated as early as 29 January 1987
that the host country was

'under an obligation to permit PLO Observer Mission
parsonnel to enter and remain in the United States to
carry out thelr official functions at United Nations
Headquarters.'

That view is shared by 145 Members of the United Nations,
which voted in favour of General Assembly

resolution 43/210 B, which was adopted on 17 December 1987 ~
with the sole excepiion of a single Member State. Such
unanimity of opinion on the interpretation of a legal
provision is truly unprecedented.” (A/42/PV.102, p. 68.)

Finally, on 23 March 1988, at the last resumed esssion of the General
Assembly, the representative of Burma concluded that:

“The subject under dispute cannot be seen as relating
to the aubstantive lnterpretation of this issue in respect
of the Headquarters Agresment, for it is avident from what
has been expressed by the relevant authorities of the United
States Administration that it cannot be said that there is a
controveray over such an interpretation between the position
taken by them and the views of the Secratary~General and the
virtually unanimous views expressed by Member States.”
(A/42/PV.107, pp. 28-30.)

In view of the demonstrated consistancy of the views of the
Unitad Nations and the United States on the interpretation of the
Headquarters Agreement, I aw unpersuaded by the Court's conclusion
that "the opposing attitudes of the partiecs” gives rise to a dispute
"concerning the interprstation or application” of the Headquarters
Agreenant. Insofar sa that conclusion relates to application, it is
not without force; inrofar as it relates to interpretation, the above
rvacitation of tha facta of the case in my view demonstrstas that it is
not wholly convincing.

It is of course true that, where the breach by a State of ita
obligations under a treaty is manifest and undenied, such breach does
not escaps 8 jurisdictional clause which affords a court - such as
this Court - the authority to decide diasputes over that treaty's
interpretation or application. Counsel for the United States so
argued in the case of United Statec Diplomatic and Consular Staff in
Tehran, I.C.J. Pleadings, page 2/9, and that argusent, apparently
accepted by the Court, remains persuasive. 3But it does not follow
that, in & particular case, the existence or non—-existence of a
dispute over the interpretation of a treaty is unaffecied by the
articulated concordance of views of the parties concerning its
interpretation. In the case before the Court, if the question of
application of the Headquarters Agreement is for purposee of analysis
put aside, it does appear that the views of the parties on its
interpretation "coincide” (to use the term employed by the
Secretary=-General).

/aae



A/42/952
Engliah
Page 43

That being saild, I nevertheleas recognize that there is logic in
dand authority for the positioun thet every allegation by & party of a
breach of & tresty provision - howaver usuifest snd adwitted by the
other party ~ necessarily entails elements of interpratation (by the
parties and by any court adjudging them), becsuse an application or
wigapplication of & treaty, howevar clear, is rooted in an
interpretation of it. DBut when a party actually alleges, if not in
foru then in substaoce, only & fuilure to apply the treaty, and makes
clear that thare 16 no dispute over its interpretation, is theve, for
purposes of dispute settlement, & dispute over the treaty's
iaterpretation? I have ay doubts.

The easential question at issue in this case {s whether thexe is
& dispute over the application of the Headquarters Agreement. The
Court acknowledges that there may be question about whethar the
Anti-Terrorism Act has been applied or whether the Aot will only have
received effactive applicstion when or if, on cowpletion of current
United States judicial proceedings, the PLO Miesion ias iu fact
closed. It maintains, howaver, that this is not decisive as regards
section 21 of the Headquarters Agreement, since thai Agreement refers
to any dispute concerning its interpretation ovr application and not
the application of measures taken in the municipal law of the United
States.

The Court is of course correct in pointing out tlwt the iedue
before the Court ie thet of the application of the leadquarters
Agreement and not that of the application of the Anti-Terrorism Act.
But 41f the Act 1s not effectively applied to the PLO Observer Mission,
what content is theare to a diapute over the application of the
Headquarters Agreement?

It should be recalled that the Secretary-Genaral did not
consistently treat the eigning into law of the Act as giving rise of
itself to a dispute over the application of the Headquarters
Agrean. ~t. This i¢ made clear by the terma of his letter of
7 December 1987, in which he requested of the Unitud States
confirwation that, even if the then proposed legislation were to
becowe law,

“the present arrangements for the PLO Observer Migeion would
not be curtelled or otherwise affected. Without such
asasurance, a disputc betwoen the United Nations and the
United States concerning the interpretation or application
of the Headquartars Agreemant would exist ..."

Theraafter, finding statementa wade by the United States not to
constitute the assurances which he had suvught, on 14 Jauuary 1988 he
declered a dispute to exigt. However, on 2 Februacy, the
Jecretary~Genaral wrote that:

"gince the United States so far has not heen in & position
to give appropriate sasurauces regarding the deferral ot the
application of the law to the PLO Obgarver Mission, the time
is rapidly approaching wheon 1 will have no alternative but
to prcceed elther together with the United States within the
framework of Section 21 of the Headquarters Agreemeni or by
informing the Goneral Assembly uvf the impesse Liwt has been
reached”,
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Even after ths Geueral Assembly raquested an advisory opinion of the
Court, the Bucretary-Ceneral on 4 darch 1988 referrud to "assurances
regarding the non-applicatiun or deferral of application” of the Act,
and trusted that the Unitud States would recognize hu axlatence of «
dispute whould it not prove possible for the United Htates to
reconcile its domestic legislation with its international

obligationa. Iu his written statement subaitted to thls Court, the
Secretary-Gensral contendod that there ims a dispute within the meaning
of section 21 of the Headquarters Agreement "in the sbsence of any
assurance as to the maintenance of the sxisting arrangemencs for the
PLO Obssrvar Mission". The Secretary-Genersl maintsined in his
written statement that a threat to close the PLO Mission crested a
dispute "in the absence of «n assurance frou the Exeacutive Branch that
the legislation will not be enforced or that exiiting arrangements for
the PLO Observer Mission in New York will not ba affected or uvtherwise
curtailed”.

For its part, after the Act became law, the United States
initially observed that it had not yet taken action afifecting the
functioning of the PLO Mission. Ouce the Attornoy-General haa
determined that he waw required by the Act tov close the New York
office of the PLO Observer Mission, and instituted action in the
District Court, he declared that: "Tha United States will take ao
action to close the Mission pending a decision in that litigation."

Thiam nosirion wae raitararad hy the Unitad Rtaras more than once,

Thus 1t {s clesar that the Secretary-Genaral repestedly indicatad
that, if the United States wers to provide assucances that current
arvangements for the PLO Mission would be "maintcined” and that
application to {t of the Act would be "deferred”, u dispute ovar the
interpretation and application of the lieadquarters Agreement would not
arise. The United States has provided assurances in this vein, though
only "Unti] the United Stateu courts have determined” whether that Act
"requires closure of the PLO Obsarver Minsion".

Howuver important that coudition ls, it does not vitiate the
utility of these assurances. It ls not clear why thess asaurances of
the United States may not be treated ups sufficient assurances of the
naintenaace of existing arrangements for the PLO Observer Mission,
yvendipg the vutcome of litigation in United Gtates courts. Naturally
it i{a for the Secretary-General to decide whether amsurances which he
seeks are sufficient or insutiicient. Nevertheluss, the assurances of
the United Htatus bear upon an ohjectiva deteruinarion of whether,
now, a dispute euxists over the appiication of tha Haadquarters
Agresment.

The fact 1is that the PLO Observer Misnsion to the United Nativas
functions. It has not heen closed; itm actlvitium give no sign of
huving been “"sffcected or ortherwliee curtailed”, Tt is true that it has
the buvden of defonding ltwelf in United Nations fore and in the
United Htatos District Court against the tlLreat of closurs. Bul au
vbjective appraisal of the matter aurely sustains the conclusion that
the PLO, in the opinjon of the mamhery of the United Nations and in
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public opinion, his unot been adversely affected by the enactuent of
the Anti-Terrorisw Act aud action in pursudance of it, On the
contrary, it appears to have sigaificsatly beunefited.

If the PLO had closed down ite office in New York City ian
response Lo the Attoraey-Gemeral's determination, a dispute over the
application of the Headquarters Agreemout undoubtedly would have
existed from the time of that closure. As it 18, the issue of whether
the PLO actually will be required to close ite New York office lLau uot
been definitively determined by the Attorney-Geineral; that igsue
rather 18 before the District Court for the Scutherm District of New
York.

In oral proceedings before this Court, the Legal Counsel of the
United Nations took the position in answer to a question that, if
United Statea courts were to hold that the Anti-Terrorism Act cannot
lawfully be enforced against the PLO Observer Migsion, that would not
mean that the dispute had never existed but would werely put an end to
the digpute. That is a reasonable iuterpretstion of the facts aud one
which leads me to conclude that the Court's Opinjon is teuable. But
it 1s not a necessary interpretation, particularly in view of the
Secretary-General having repeatedly comnditioned the existence of s
dispute upon the absence of assurances from the United States of the
walntenance of existing arvangements for the functiouning of the PLO
Observer Mission.

The question in .ihe end comes to whether the United States now i
bound to arbitrate the dispute, or whether it will only be so bound in
the event that the Digtrict Court should order that the Act be
enforced against the PLO Obgerver Mission. Should proceedings before
the District Court and any appeals therefrom be wmaintained, the
possibilitics of municipal judgment sre eeveral. It could be held
that the Act applies to the PLC Observer Miseion, in which event the
United States has inferred that it then will regard arbitration of the
resultant dispute as "timaly and apprupriaste”. Alternatively, having
rogard to the reasoning of Senator Pell get out above or on oLher
grounds, it could be held that the Act does not apply to the PLO
Observer Mission, in which event, if a dispute requiring arbitratiou
ever existed, it no longer will. Or it could be held that, in view of
the Advigory Opinion of this Court, and in view of the fact that the
Anti-Terrorism Act does not mention, aud sccordingly caonot be
interpreted us derogating from, arblirul obligatious of the United
States under the Headquarters Agrecment, in sny eveunt the United
States is bound to arbitrate the digpute. There way be other
possibilities as well.

A possible interpretation of suvction 21 of the Headquarters
Agreewent which I do not find suntajuable is that, because it coontaius
what in arbitration circles is characterized a¢ an fwpecfect or
incomplete cluuse, that clause perwits 4 party not to appoint an
arbitrator if it so chooses. Sectlon 21 (a) provides:

"(a) Any dispute between the United Natious and the
Untted States coacerning the interpretaticn or application of
this agreement ... which 18 not settled Ly negotlation or
other agyreed mode of settlcuwent, shall e veterred for final
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dacision to a tribunal of three arbitrators, ome to be named
»y the Secretary-Gemeral, oae to be named by the Secretary
of State of the United Stetee, and the third to be chosen by
the two, or, if they should fall to agree upon a thivd, then
by the President of the Internstional Court of Juatice.”

The clause is incomplete in that, while it contains provision for
appeintment of & third arbitrator by an appoliiting authority, it
conta’ina no provision for an appointing authority to appoint an
arbitrator whom a party has falled to appoint. Arbitraticn clauses
which are more prudently crafted characteristically do contain such
pravision.

The International Law Commission of the United Nations in its
early years made a vigorous and searching effort to block loopholes in
the process of international arbitration. The absence of provision
for appointment by an appointing authority of an arbitrator whom a
party has failed to appoint was seen a8 a large loophole. Despite the
progressive charscter and technical excellence of the draft prepared
by the Commission at the instance of its special rapporteur,

Professor Georges Scelle, the General Assembly's majority proved in
large measure unwilling to accept the Commission's work; it preferred
to keep loophcles open, to maintain the diplomatic flexibility of
interprecation and action which oftea has detracted from the judicial
character of the processes of internatlional arbitrationm. Bearing in
mind this history, it might be argued that the arbitration provisions
of the Headquarters Agreement were deliberately drafted so as to omit
provision for third-party appointment of an arbitrator whom a party
failed to appoint in order to afford the parties an ultimate exit from

an obligation which in a particular case one or the other might find
exigent.

I do not believe that such a contention would be correct in the
current case, not because the Headquarters Agreement was concluded
before the General Assembly reacted as described to the Commission's
draft, but because the Court has decisively and soundly rejected it in
azalogous circumstances.

In its advisory proceedings on the Interpretation of Peace
Treaties, the arbitration clause before the Court was in pertinent
part essentially the same as that of the Headquarters Agreement. That
18 to say, while it provided for an appointing authority (in that
case, the Secretary-General) to appoint the third pember should the
two parties fail to agree upon him, it contained no provision for the
appointment by sn appointing authority of an arbitrator who in the
first place was to be named by a party.

In disputes between Bulgaria, Huagary and Rumania on the one
hand, and certain Allied and Associated Powers signatories to the
Treaties of Peace on the other, the Governments of Bulgaria, Hungary
and Rumania refused to appoint arbitrators ia pursuance of the
acbitration claise of the Treaties. The Court held that "all the
conditions required for the commencement of the atage of the
gettlement of ¢isputes” by the arbitral commissions "have been
fulfilled”, and concluded:
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“In view of the fact that the Treaties provide that any
digpute shall be rafer. .d to a Commisgion 'at the request of
either party', it follows that either party is obligated, at
the request of tho other party, to co~operatc ian
constituting cthe Coumigslon, iu particular by appointing its
representative. Otherwise the wethod of settlement by
Comminsicone provided for io the Treaties would cowmplaetely
fail {2 ite purposo.” (1.C.J. Reports 1950, pp. 65, 77.)

(Signed) Stephen M. SCHWEBEL

Best Hard Copy Avallable
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SEPARATE OPINION OF JUDGE SHAHABRUDDEEN

I agree with the Court’s decision but propose to record some
additional views directed to matters of approach and perspective in
respect of two points. The first relates to the stage at which the
dispute materialized. The second relates to the question whether the
dispute was one concerning the interpretation or application of the
Headquarters Agreement.

As to the first point, the decision of the Court has limited itsgelf
to finding that "the opposing attitudes of the United Nations and the
United States show the existence of a dispute between the two parties to
the Headquarters Agreement”. The Court has not made any explicit
findings as to when the dispute materialized. Recognizing that various
dates may be eligible for consideration over a period of shifts and
changes in an evolving situation, I nevertheless have difficulty in
resisting the impression that it is excessive Jjudicial economy to leave
in obscurity which of these possible dates is the material one. A
determination that a dispute is in existence is not made in vacuo; it is
necessarily made after reviewing a dynamic course of events flowing over
4 period of time and determining that it ultimately eventuated in a
digpute at a certain stage, however roughly this may be computed. It
seems to we that the identification of this stage is an integral and
inescapable part of the declarable reasoning process of the Court
relating to what I regard as the central (though not sole) issue in the
case, namely, whether or not a dispute existed 2s at the date of the
General Assembly's request for an advisory opinion. Additionally, the
identification of that stage supplies a useful and perhaps necessary
analytical benchmark to differentiate between communications and
discussions foruing part of the process leadicg up to the birth of the

dispute, and those directed to the resolution of the dispute after it had
come intu being.

The Bill in question had been introduced in the United States House
of Representatives on 29 April 1987 aud in the Senate on 14 May 1987.
The United States Administration was opposed to the purpose of the Bill
but recognized that that purpose was in fact to close the PLU Ghserver
Mission. The President being charged with responsibility to enforce the
laws of the State, the assent given by him to the Bill on
22 December 1987 was reasonably capable of being interpreted as a
comitment by the Administration to enforce a closure of the Mission in
obedience to the command of the Act.

Against these unfolding events, the SecreLary-General is on record
as objecting as from 13 Uctober 1987 on the ground that such a law would
lead to a breach by the United States of its jnternaticnal legal
obligations under the lcadquarters Agreemeut. In his letter of
7 December 1937 to Ambassador Walters, United Stares Peruwanent
Representative to the United Nations, he made it clear that in his view
the enacimeat of the legislation would give rise to a dispute unless
certain assurances weve given. The fair Interpretation was that this
looked to assurapnces to be given vun or before the enactment of the
legislation, it only bLecuuse of tie need tu aveld any period of risk or
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uncertainty. No such assurances having been giver., :hao siving of assent
to the Act on 22 December 1987 automatically operated ic bring the
Ccompeting interests lmto collision and to precipitate a dispute.

The Secretary-General's formal declaration on .9 January 1988 of the
existence of a dispute was not necessary for its ervstaillzation (see the

Chorzow Factory case, P.C.1.J., Series A, No. 13, pp. 1C-1i, and the
Certain German Interests im Polish U er Silegia case, g;p.I.J.,

Serles A, No. 6, p. 14). Save for Ambassador Okun‘s latter of

> January 1988, advising that the assent had been given to the Act on

22 December 1987 and tnerefore associzted in substarce with that fact,
there were no new developmeunts between the date of assent and

14 January 1988 when the Secretary-General raplied stating that a dispute
existed and invoking the disputes settlement procedure set out in

section 21 of the Agreement. The Secretary-General did not say as from
when he considered that a dispute existed. His letter is not necessarily
inconsistent with a dispute having automatically erystallized on

22 December 1987 in terms of the previous develiopments. But, if this is
wrong, it is clear that a dispute did at any rate come into being on

14 January 1988. The record leaves no room for doubt that the dispute

which so arose on one or the other of those two dates has continued 1n
existence to this day.

On the second point, as to whether the dispute was one "concerning
the interpretation or application” of the Headquarters Agreement within
the meaning of section 21 of it, there seems to be an argument that, even
though there was a dispute, the dispute did not concern the
"interpretation” of the Headquarters Agreement for the reason that the
Secretary of State shared the views of the Secretary—General as to the
status of the PLO Observer Mission under the Agreement; and that,
further, the dispute did not concern the "application” of the Agreement

for the reason that a closure of the PLO Observer Mission has not as yet
been effected.

As to whether the dispute in this case related to a question of
interpretation of the Agreement, it was indeed the case that the views of
the State Department coincided with those of the Secretary~Geaeral on the
question of the status of the PLO Observer Mission under the Agrzeuent
(see the Secretary-General's letter of 13 October 1987 to United States
Permanent Representative Ambassador Waltevs). 3But than different views
on the subject seemingly prevailed with the United States legislature,
and these would seem to have been upheld by the President when he
assented to the Act adopted by it.

I have, however, considered an argument that, even so, there is
still no conflict of views between the United States and the United
Nations as to the interpretation of the Agreement for the reason that the
United States hes taken a positioa which may be intevpreted to mesn that,
although the Administration is obliged by domestic law to enforce the Act
by closing the PLO Ubserver Mission, it a: the same time recognizes that
it has no right to do so under international law and will engage
international responsibility accordingly if it proceeds to a closure.
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The argument 1s interasting, as much for its reciinament ae ifor its
consequences, for, if sound, it moans that, providec a State is prepared
to go on record as aduitting that it 1s conaciously cmbarking on the
violation of ita accepted treaty obligation - something few Stotes are
prepared to do (see S. Rosenne, Breach of Treaty, 1784, p. 11) ~ it can
escape its obllgation to submit to an agreed procedure fur the sattlement
of disputes concerning the interpretation of the treaty on the ground
that it i@ in fact in agreement with tiue other party as to thc meaning of
the treaty, with the consequence that there (s no dispute an to its
interpretation.

A proposition productive of such strange results may not
unreasonably be suspucted of supplying its own refutation. I would
suspect that, to begin with, the superstructure of the argument bases
itself too narrowly on a possibly disjointed reading of the disputas
settlement formula presccribed by section 21 of the A; reement.

The phrase "interpretation and application” has occurred in one
version or another in a multitude of disputes settlemeant provieions
extending over many decades into the past. In the Certain German
In.ecests in Pollsh Upper Silesia case, P.C.1.J., Series A, No. 6,
pags 14, it was held that it was not necessary to satisfy both elements
of the phrase taken cunulatively, the word "and” falling to be read
disjunctively. The phrase in this case happens to be “interpretation or
application™. Satisfaction of either element will therefore suffice.
But, further, since it is uot possible to interpret a treaty save with
raference to some factual field (even if taken hypothetically) and since
it ia not possible to apply a treaty except on the basia of some
interpretation of it, there is a detectable view that there is little
practical, or even theoretical, distinction between the two elements of
the formula ‘«ee L. B. Sohn, "Settlement nf Disputes ralaring to the
Incerprutatiou and Application of Treaties”, Recueil des cours da
1'Académie de droit international de La Haye, Vol. 150 (1976-11),
ps 271). It seems argu.ble that the two elements constitute a
compendious term of arl generally tovering all disputes as to rights and
duties having their source in the controlling treaty (mee the language
used in the Chorzow Factory case, P.C.I.J., Series A, No. 9, p. 24). It
is, with much respect to the opposite view, not right to adopt an
approach which would seek to avoid this conclusion by dissecting the
phrase in question, focusing weparately on its individual elements, and
then reading them as if they did not belong togather in a single formula
wvhose force indeed derives from its constituent parts but is not
coextensive with their sual.

kxpanwivencas is alien to the clrcuuspect and cautious appreach
which considerations of weight and solidity have long pointed out as
appropriate to a court circumstanced as this is. The conatruction

[T N —

Jhe proviem involved is probably o tawiliar cue in all juriedictions.
stamp, J., cousidered it In Hourne v. Norwlch Crematorium (1967) 2 All E.R.
576.



A/42/932
English
Page 51

propoesed above does not, 1 believe, surpass the bounde of a reasonably
careful contextual appreciation of the intendument of the clause in
question. But, even if it should for any reason be judged unacceptably
in advance of the text on which it is based, still it dues appear to me
that the aim of the opposite contenticn distinctly excecds its reach,
falling short, as the latter does, of all the ground that needs to be
covered 1f the contention, assuming it to be right, ia to furnish a

complete justification for returning a negative snswer to the General
Asgembly's question.

This is because the contention '3 directed only to the situation
which will be created if and when the office of the PLO Ubserver Misaion
is ultimately closed. It is only with respect to that situvation that it
may be said that there is no dispute betwoen the United Nations and the
United States concerning the interpretation of the Agreemevt, it being
agreed by both of them that it will be breached in that event. But the
Secretary~General's claim covers an additional matter with respect to
which it 18 Clear that the two sides are in disagreement over the
interpretation of the Agreement.

The additional matter concerns the question whether, oven if there
is no ultimate closure, the Agreement is currently being braached by
reason of a threat extended by the very vaactment of the Act on
22 becember 1987, teken either separat:ly from, or cumulatively with, ite
subsequent entry into force on 21 March 1988, with the Attorney-General's
closure directive of 11 March 1988 (issued even before the Act entered
into force and described in tiu United States written statement to the
Court as ar. "order"), and with the consequential institution on
22 March 1988 of an action to eaforce a closure and its continuing
pendency since then. I* may reasonably be inferred from the material
before the Court (oral proceedings included) that the Secretary-General
congiders that there is a question as to whether these matters are
tiemgelves currently at variance with the Agreemeant, in the sensc of
whether they are .n violation of any right impliedly conferred by the
Agreement on the United Nutions to ensure that its perwaneut invitees can
function frow their established offices without hovasement or unnccessary
interference. It is equally clear from the material that the
United States does not accept that there is any current violation of the
Agreement, having cunsistently maintained that no question of o violation
can arise unlees ard until the Act 18 in fact enforced by offecting an
actual closure of the PLC Observer Mission's oifice. It scews obvious
that this marked divergence of views ineluctably involves a dispute
concerning the iucerpretation of the Agreemout.

8o far for the questiou whethor the dispute coucerns the
"interpretation” of the Agrcement. Now for a brief word on the question
whether the dispute concerns the “"application” of the Agrecment.

Thero could not be any doubt that a closure of the PLO Observer
Mission's office will in fact involve a question of the application of
the agrecment. As Lo whoetheo the existing civcuustances give vige to
such a question, the preseat position ie that the of{ice 1o fu fact being
allowed to rewaln open but, according to the Scecretary-Gencral, thie is
subject to an exlsting threat of interfevence avising froem the enactment
and operatfon of the Act. It suewms obvious Lhat the position thue taken
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by the Secretary-General does raise a question as to whether the

application of the Agreement is currently being affected by the suggested
existence of such a present threat of interference.

There 18 much in the United States position which is preoccupied
with the question whether any actual breach of its obligations under the
Agreement has a8 yet occurred and as to whether, in the absence of any
such breach, there could be any dispute concerning the interpretatiom or
application of the Agreement. As the Court has pointed out, it would be
exceeding its jurisdiction were it to enter into the question whether an
actual breach has occurred, that being a question to be reserved for the
arbitral tribunal in the event of the Court giving an affirmative answer
to the preliminary question as to whether there is a dispute. Moreover,
if it is correct to say that in the absence of an actual breach there can
be no dispute, this inevitably involves the Court in determining whetler
there has been an actual breach before it can conclude whether a dispute
exists as to whether there has been such a breach. So the substantive
matter would be determined before the preliminary issues.

The disputes settlement procedure of section 21 of the Agreement
clearly applies to disputes arising out of complaints about an actual
breach of the Agreement, but equally clearly it is not limited to such
cases only. It extends to disputes arising out of opposition by one
party to a course of conduct pursued by the other party, or a threat by
it to act, with a view to producing what the complainant considers would
be a breach of the Agreement. In the view of the Secretary-General, as I
interpret it, such a course of conduct or threat was represented by the
enactment of the Anti-~Terrorism Act of 1987, this having in fact been
assented to by the host country's Head of State whose recognized duty it
was to carry out the laws of the State. Failing assurances to the
contrary (which were sought but never given) the Secretary-Gemeral was
entitiad to assume that the President, through his appropriate officers,
would carry out that duty with comsequences which the Secretary-General
considered would be at variance with the Agreement. This conflict of
bot: views and interests would give rise to a dispute within the
established jurisprudence on the subject, whether or not any actual
breach of the Agreement had as yet occurred through the enforced closure
of the Mission.

The framework of the Agreement does not link the concept of a
dispute to the concept of an actual breach. A claim by one party thac
the otter party is in actual breach of an obligation under the Agreement
is not a precondition to the existence of a dispute. And disputes as to
the application of the Agreecment comprehend disputes as to its

applicability (see the Chorzow Factory case, P.C.(.J., Series A, No. 9
p. 20.)

However, if this is wrong, with the consequence that a claim that
there has been an actual breach is required, then it ie to be noted that,
from the record, it is a rcasonably clear interpretation of the
Secretary-General's position that it does inciude a claim that the host
State is in current breach of its obligatiuns under the Headquarters
Agrecement by reason of the enactwment of the Act considered either
separately frowm, or cumulatively with, the subsequent actions taken
pursuant to it. -Such 1 claim may be contzsted but cannut be considered
s0 wholly unarguahle as to be jncapable of giving rise t¢ a real dispute
(see the Nuclear Tests case, 1.C.J. Reports 1974, p. 430, per
Judge Barwick, dissenting).
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The general approach taken above would seem to be reinforced by three
congiderations. First, there seems to be no disposition in the Jurisprudence
of the Court and of its Predecessor to impose too narvcw a construction on the
scope of disputes settlement provisions (see inter ulia the Mavrommstis
Jerusalem Concessions case, P.C.1.J., Series A, No. 5, PP- 47-48; the

Chorzow Factory case, P.C.I.J., Series A, No. 9, pp. 20-25; the Interpretation
of Peace Treaties with Bulgaria, Hungary and Romania case, 1.C.J. Reports 1950,

P- 75; and the Appeal Relating to the Juiigdiction of the iCAQ Council, case,
I.C.J. Reports 1972, pp. 106-107, 125-126, and 147). Arbitral Jurisprudence
likewise rejects the proposition that "insofar as trzaties of arbitration
constitute conferrals of jurisdiction upon internatipnal authority, they are to
be restrictively construed". (Stephen M. Schwebel, Internationsl Arbitration:

Three Salient Problems, Cambridge, 1987, p. 149, note 12, c¢iting loterpretation
of Article 181 of the Treaty of Neuill: (The Forests of Central Rhodogejl
Preliminary Question (1931) UNRIAA, 1391, 1403).

Second, there is the amplitude and elasticity of the word "concerning” as
it occurs in the phrase "concerning the interpretation or application” of the
Headquarters Agreement. The word "concern” is defined in West's Law and
Commercial Dictionary ia Five Langua es, 1985, Volume 1, page 300, as meaning:
“To pertain, relate, or belong to; to be of interest or importance to; to
involve; to affect the interest of". Cited in suppurt is the case of
People v. Photocoler Corporation, 156 Misc. 47, 281, N.Y.S. 130. Referring to
the same case, Black's Law Dicticnary, 5th edition, 1979, page 262, gives
substantially the same definition but adds: "have connection with; to have
refereace to ..." See too the Shorter Oxford English Dictionary, 3rd ediction,
Volume 1, page 389, and Webster's Third New International Dictionar » 1986,
page 470.  And compare the somewhat simllar approach taken by Judge Schwebel to

the interpretation of the words "relating to” in the Yakimetz case,
1.C.J. Reports 1987, pages 113-114, where he said:

"The terws of Article 11 of the Statute of the [United Nations
Administrative] Tribunal, as well as its travaux pré aratoires, make
clear that an error of law ‘relating to' provisions of the
United Nations Charter need not squarely and directly engage a
provision of the Charter. It is sufficient if such an error is 'in

relationship to' the Charter, 'has reference to' the Charter, or ‘'is
connected with' the Charter ..."

1 consider that there are elements in that approach which are serviceable here.

A third supporting comnsideration derives from the principle of
interpretation prescribed by section 27 of the Agreement which requires that
the "agreement shall be construed iun the light of its primary purpose to
enable the United Nations at its headquarters in the United States, fully and
efficiently, to discharge its responsibilities and fulfil its purposes”™. An
interpretation which effectively leaves the United Natlons witliout any legal
recourse In tie circumstances presented can hardly be reconciled with that
covenanted principle of interpreration (see the analogous situation in the
Chorzow Factory case, P.C.I.J., Series A, No. 9, pp. 24-25). Arguments based
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on cases in which parties deliberately decided to leave lcopholes as
expedicent escape hatches in rheir treaty arrangements would seem
uisplaced in the particular context under consideratiun.

Certainly, then, the Court should always take care tc¢ satisfy itself
of 1ts authority to act. It is equally appropriate, however, for the
Court to be mindful of the risk of wishing to be so very cectain of its
powers as to be astute to discover overly-refined reasvas for not
exercising those which it may fairly be thought to have. The Court has
rightly avoided that risk in this case.

Having given my best consideration to what, in the absence of
agsistance from the host State, I have endeavoured to discern from the
material to be or may be its position, as well cs to the position of the
United Nations, I can only conclude by agreeing with the decision reached.

(Signed) Mohawed SHAHABUDDEEN



