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-, COM; GEN,‘/‘SR, 3.6 
22 June 1949 ‘. 
~JRIGINAL:ENGLIsH . 

held in Lausanne on Wednesday, 
22 June 1949.) at J-1:45 a,m, 

Present : Mr,Yenisey (Turkey) - Chairman 
MS, de la Tour du Pin(Francs) 
Mr, Wilkins (U.S.A.) ’ ’ 

Mr, Milner m Committee Secretary 

The CHAIRMAN had two questions to put to the Legal AdviBer 
on the subSect af the Absentee Act. He wished to know, first; 
whether or not the Act was a violation af international law; <and 
sectsndly, whether there was any legal basis for the protests. 
made against it by the Arab delegations, 

I. Mr; .SERUP ( Legal Adviser ) said, in r.eply to the’ first‘, 
questi~~n, that he would hesitate trt term the Act a VifJlatiofiT 

of intei?naticJnd law, There were no specific rUb3S Crf ‘interntit%oY 
na1 law to prevent a country from enacting legislation Of the’ 
sort:, and several countries had done SCJ in similar CirCVUIlstanGeB~ 
The .pacticular aspect of the law which made it controVer$ial Wag 

was cWtSid0 the CcJUntry, 

In r&plying, tts the second question, .th& Legal Adviser re* 

called the.chief points’made’ against the Zaw by the representative 
of Syria in .the General Committee ( see Cam,Gen,/S%9 ) l -WV 
Choukairi had: claimed that the law was inval1.d because no ISlXeli 
law QouSd be made retroactive to’ 8 date whan the State df I:‘srael 1 
had not been Ln ,exi.stence, The Legal Adviser questioned the” 
olaim, however, since the. law itse1.f had be’& in application ‘OaY 

from the moment cJf its promulgation by the State r~f Israel; the 



F’urther, the Legal Advisor felt that Mr, Choukairi had gone too 
far in contending that the .Act covered all persons of whatever 
nationality, The.persons CoVered w@re listed in three categories, 

and thorc pwer~ VaricJUS cases in which foreigners would not be’ 
subject to the l&w, The Syrian representative had claimed that 
the property falling within the definitions of the .Act constituted 
the ,major part of all’ tha. property of Palestino.:‘The Legal Advisor, 
while admitting that’,the definition of property was a broad one, 
did not consider i.$ r&&ssarIly more broad than similar defini- 
tions in the laws of other countries, e,g, the British law COn- 

cerning ennemy property, Mr, Choukairi had thsug]ht it inconcei- . . 
vable that any State sho$Ld enact a law direc$ed, .not chiefly 

. against faroigners but against a part sf Its qwn population, The 
Legal Adviser agreed that this aspect of the law was abnormal; it 
could only be explained by the special demographic structure sf 
Palestine, It would, nevertheless, be difficult to find in that 
aspect a basis for terming ,it illegal, Finally the Syrian repre- 
sentative had s&&d that under the Act theYti&todia~ had unlimited 
powers and authority, The Legal’Adviser admitted’those powers were 
wide, but was not prepared to call them unlimited, The Point of 
departure was that the custodian was entitled to treat the properu 
ty in the same’ &an&r in which $he owner ,Would’ haile treatcd it 
had he, nCJt been absent, ( But, on the other hand; the Act did 
contain explicit limitations of the powers af the custodian.) 

The CHAIRMAN had two observations to make. First, it was 
clear that any country in wartime had the right to enact logis- 
lation for control of the property of enemy aliens, The present 
law, however, seemed to be directed against nationals of Palestine, 
The que’stion was whether the refugee absentees could be considered 
as fweign natirJnalS. Secondly, he rer.tiarked that the retroactivity 
of the Act deponded upon the defi,nition of an absentee, Was an 
absentee an hrab who ha& Xcft thc’,c&untry; or a national of 
Palesttne who was not a nationalaaf Isr’a~l ? ’ 

Mr: de &a TOUR DU PIN fol’t’ thtit it wtis be$>nd ..ths’, CcJmpetence 

‘Of the Cmniittee ‘fx$ discus&the &Uos,tion whether the’ Abs’Gntee 
,Ac’t was ,in aCCordahCe wY*h .international law; such a cjU6SbihI 

wouI’d have to %e decided by the ~nt~erhtiti~~nal Court of Justice, 
Howeve? ?‘. certain aspticts bcJf the law might have $ditiCa[l’. ‘Cm’iSe- 

’ ‘qtiences, If under the law certain .Arab ~picJper+y could b’o liqui- 
dated by Israel, then tha refugees, if repatriated; wauld b@ 



wi$hout horneti e or means ~,f livelihood; therePoTs, the Commission’s 
attitude should be that ‘from 8 p~~ki.tical paint’ of view the &Ct 
was CrJntrary ,t;c:, the resolution af 11 December 1948, which galled 
&Jr repatriation wf the refugees and preservation of their prr)- 

perty. ’ 
Mr, de la Tour du Pi& drew attention to paragraph 1s of 

the Secretariat’s note ( Com.Gen,/W,2 ), in which it was sugges- 
ted that certain article s of the Absentee Act should form the 

basis for p3yJpcJSab by the CrJmnd.SSicJnb He wished to stress the 
fact that th@ Commission should consider‘ its position tia!rofully 

in the matter; it might be dangerous to make propos~$s on such 

a basis whon it had nr~t been determined that the’ Act, was in ac- 
cordance wit& international law, 

The CHAIRM&N agreed that afiy discussion of the Act by the 
Commission or the Committee would imply & facto recognition Of 
th@ validity of the law, 

i 

Mr, WILKINS agreed’on the necessity of avsiding any implicit 
recognition of the ?xlidity’ of the Absentee Propsrty’ Act, In 
,regard tt;CJ paragraph Fs he understood that the roquest for the 
susp@nsion of certain clauses of the flct was amang’thiJse still 
u&or consideration by the Israeli Government* Pending mrsro 
C?rJq&dX? information, he questioned the validity rrf the conclusion 
drawn in paragraph 14, to tho effect that it woId.d’ be’useless 
to press for the suspension of tho Act since that would ,r’equire 
tho passing of a new law, The questions Cont.%inQd in pardgraph lfi 
and 16 rrAgh%, on the other hand, us@l.Ly be asked of the Israeli 
De.1egat ion a s a means of alleviating the lot of rbfugees wio had 
returned to Israel,, 

: The COMMTTTEE’ S’E;CRETARY explained that paragraph .l4 had 
been included in %‘:;v;. tibsencse of arly definite ripif fpnrn %Kl? .&vi+ 
.to ‘!~e questions asked in the ConnSssiop’B’memorand~ bf 18 @by 
hmvgmt IS/lb), with the idea-that the Committee mighti find Zt 
mare Useful at the present time’ts consider particular measures 
rather than the suspension or abrogation of the whcJls law, By 
raising the question sf,such measures it might be easie? to elicit 
the ass’L’rances regarding the Act which the Commission had sought 
in its memorandum of 18 May. If scJm @?%suranoes were forthcoming, 
it wr,Uld mean a step towards satisfying the Csmmissionrs ar$ginalL 
intm--Aion in raising the general C@eStirJnS of the Act1 s ‘applioatio, 



: 

Mr.’ WIjKIN8 agreed. ‘chat the questions in paragraphs 15 and 
16 should bo put to tho Israeli Dalegation; He did not h.o?+aver 
wish it to appear as though the CrJl%.mittee had passed without 
objection a statement that l’t should refrain from pr’essing frJr a 
measutie which would involve a new law, There was no raasun why 
laws should not be changed, or why the Commissiofits original 
intention should be discarded. 

The LEGAL’ ~LDVISER pointed out that the emphasis in paragraph 
14 lay on the tiards (‘at; the present stag@, 

The CHAIRMAN pointed out that it would be beyond the ~CJiiIpC?~ 

tence of the &Xr~i.ttee tm ask frJr the promulgatiori of a new law0 
The problem could however be explained in discus$ions with the 
Israeli Delegation, and the questions in paragraph 15 and 16 
should be put to them, : 

Mr, de la TOUR DU PIN approved of paragraphs 15 and 16, He 
cmphasized however the inadvisability of appeal ts a law of 
which the validity under tntornational law was doubtful and con- 
tested by the other party. At the last mseting with the Israeli 
Delegation, in raisZng the question of certain”facilitle3 for 
payments to absentses, he had carefully refrained from referring 
to a clause in the Absentee Property Law which permitted such 
facilities. The law might possibly be alluded to in private in- 
terviews, but he warned the Committee against ‘public appeal to 
it, which the Arabs might resent, 

The LEGAL ADVISER mentioned Mr * Choukairi f s content ion 
that the Absentee ‘Property Act had been nullified by tho adoption 
of the General ,Assembiy ?&solution of 11 December 1948, The 
relationship be%we& intertiatfo&al law and national law was 
a perennial problem, but he ‘did riot think Mr, Choukairi’s views 
tenable, 

, The CHAIRM& agreed that it wo’uld,be difficult tti ‘accept 
such an interpretation, “’ ’ I ‘,y’, I I 
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