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INTRODUCTION 

The objective of this study is to provide a legal analysis of the 
major General Assembly and Security Council resolutions dealing with 
the Palestine Question. The relevant texts are examined in the context 
of international law. Consistent with the consulting arrangements with 
the United Nations, no direct use has been made of the formal negotiating 
history of the resolutions or of the informal unrecorded consultations 
which led to the adoption of particular wordings. 

The provisions of the United Nations Charter are particularly 
important in this study. The stated purposes of the United Nations 
include the maintenance of international peace and security by means 
which are "in conformity with the principles of justice and international 
lawn. The purposes also include “respect for the principle of equal 
rights and self-determination of peoples" as well as the promotion of 
human rights on a non-discriminatory basis. The stated principles of 
the Charter include reference to the traditional concept of "sovereign 
equality" of States which is applied to the members of the United Nations. 
Another principle prohibits "the threat or use of force" for aggressive 
purposes. Other important principles require Member-States to carry out 
Charter obligations in good faith and to "give the United Nations every 
assistance in any action it takes in accordance with the present Charter..." 

Sources other than the Charter itself are considered where they are 
relevant. For example, the League of Nations Covenant and the League's 
Palestine Mandate provide indispensable background for a consideration 
of the General Assembly Palestine Partition Resolution and they must be 
considered briefly in connection with the analysis of partition. 

Because this is a juridical study, it is necessary to make basia 
distinctions concerning subjects which are often treated with imprecision 
The terms "Jew" and "Jewish" are used to refer to adherents of a parti- 
cular monotheistic religion of universal moral values. Thetenns 
"Zionism" and "Zionist" refer to a particular national movement, with 
its political prograe of first a "national home" and then a national 
state located in Palestine. 

Detailed consideration of the international humanitarian law, inclu- 
ding the obligations of the Geneva Convention Relative to the Protection 
of Civilian Persons in Time of War of 1949 in the Arab territories under 
Israeli occupation, is beyond the scope of this study although there have 
been important United Nations resolutions on this subject. 

-V- 
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I. THE 3uRIDICAI.I mC!E OF THE POLXTICAL ORGANS OF THE UNITED NATIONS 

An analysis of the United Nations' Juridical competence concerning a _ 
particular sub3ect requires an examination of the accepted methods of 
making international law. .These methods are sometimes referred to as 
sources of law which are available to decision-makers for the resolution 
of particular controversies. 

A. International Law Making 

Article 38 of the Statute of the International Court of Justice merely 
purports to specify the sources of law which shall be applied by the Court. 
It is, nevertheless, widely accepted as describing the sources which are 
available generally in international law. The first paragraph of the article 
lists treaties, customs and general principles as the main sources. &/ Custom 
is specified to be 'international custom as evidence of a general practice 
accepted as law". It should be mentioned that this carefully worded provi- 
sion does not require evidence of a universal practice. In the same way, 
the historic customary law making process demonstrates that the rules which 
are regarded as legally established are based upon the assent of a substan- 
tial majority of States. g/ It has not been considered necessary that univer- 
sal assent be obtained. General principles are specified as "the general 
principles of law recognized by civilized nations". The requirements here 
are not a combination of state practice and assent as in customary law, but 
rather a combination of state articulation or formulation along with assent. a/ 

l! I.C.J. Stat., art. 38 (1) a, b and c. Sub-section "d" lists judicial 
decisxons and legal writings as subsidiary sources. 

2/ In the fsxous case of The Paqueto Eabana, 175 U.S' 677 (1900), the 
U.S. Supreme Court based its holding concerning the inmtunity of coastal 
fishing boats from capture on such assent. The same point is made by legal 
writers. See, e.g., Professor Brierly-who states: "It would hardly ever be 
practicable, and all but the strictest of nositivists admit that it is not 
necessary, to show that every State has recognized a certain practice..." as 
creating customary law. J.L. Brierly, The Law of Nations (Oxford Univ. Press; 
6th ed., Waldock, 1963) P. 61. 

3/ Professor Brierly has accurately characterized general principles as 
"a dynamic element in international law". Brierly, supra note 2, p. 63. I% 
has also been pointed out that international arbitral tribunals employed gene- 
ral principles of law before the establishment of the International Court of 
Justice. 1 Oppenheim, International Law (Longmans, Green; London, 8th ed., 
Lsuterpacht., 1955) p. 30. 
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Customs are the more historic method of international law making as 
compared with treaties. In 1625 when Grotius wrote his classic treatise, &/ 
custom stood as the almost unique method of prescribing international law. 
While conventions are created-by the explicit agreement of States, customary 
law is based upon implicit agreement. In traditional legal analysis it is 
usually stated that customary law grows out of state usages or practices. A 
classic formulation of this view appears in Lsuterpacht's Oppenheim : 

“As usages have a tendency to become custom, the question pres#ents 
itself: at what stage does a usage turn into a custom? This question 
is one of fact, not of theory. All that theory can say is this : 
Wherever and as soon as a line of international conduct frequently 
adopted by States is considered legally obligatory or legally right, 
the rule which may be abstracted from such conduct is a rule of cus- 
tomary International Law". s/ 

This quotation also indicates with accuracy that it is not necessary 
that the usage or practice be continued for a long time. The passage of time 
is only significant as to the existence of the practice which may also be 
evidenced in other ways. 

Although much international law has grown out of state practice,, it is 
an error to think that this is the only way that such law can be created or 
prescribed. An example may be drawn from the international humanitarian law 
of armed conflict. Article 9 of the Brussels Declaration of 1874 6/ provided 
that irregular combatants who met certain specified criteria, not &eluding 
governmental authorization but including adherence to the laws and customs of 
war, I/ were to be accorded the privileged status of prisoners of war upon 
capture. The practice of the Prussian Cavernment during the France-Prussian 
War in which it summarily executed all franc-tireurs who could not produce a 
specific authorization of combatant status from the French Cavernment was 
thereby rejected in the provisions drafted by the community of States repre- 
sented at Brussels. Although the Brussels Declaration was intended to become 

k/ De Jure Belli ac Pacis in J.B. Scott (ea.), Classic5 of International 
Law (Kelsey transl., Carnegie Endowment for International Peace, 1925). 

I/ Cppenheim, supra note 3, P. 27, 

6/ The ~ussisn draft project, % summary of the discussions, and the final 
text zf the Declaration are in 65 British and Foreign State Papers 181-1874 
pp. 1067-11~9 (1881). t-T The text also is in D. Schindler and J. !Coman eds. , 
The Laws of Armed Conflicts; A Collection of Conventions, Resolutions and Other 
Documents (SiJthoff, Leiden, 1973) pp. 25-34. 

I/ The other criteria of article 9 are: military command, fixed distinctive 
emblem, and the open carrying of arms. 
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a multilateral convention, it remained unratified. However, many of its 
provisions, including article 9, were widely accepted as embodying accu- 
rate formulations of the applicable international law on the subject. The 
substantive provisions of article 9 were set forth in The Laws of War on Land 
published by the Institute of International Law at Oxford in 1880. 8/ The 
purpose of this manual was to reflect the existing law rather than co re- 
commend innovations. e/ This provides evidence that the Brussels Declaration 
was then regarded as embodying the applicable principles of law concerning 
irregular combatants. There was little or no evidence of usage or practice 
applying article 9 during the decade and a half following 1874. Further evi- 
dence that these principles were accepted as law is provided by the fact that 
they were, without significant controversy, written into article 1 of the 
Annexed Regulations to Hague Convention II of 1899. J# me s-e pensions 
were written into article 1 of the Annexed Regulations to Hague Convention IV 
of 1907, ll/ and they also appear in the Geneva Prisoners of War Convention 
of 1949. 121 Each of these conventions was widely ratified and became a multi- 
lateral treaty in force. It is important that article 9 of the unratified 
Brussels Declaration was designed to change the pre-existing Prussian State 
practice. 

B. The United Rations as an International Law Maker 

Although much international law is based upon pre-existing state practice, 
the community of States has the legal capacity and authority to formulate legal 
rules or principles through a multilateral conference, as at Brussels, or other- 
wise, even in the absence of preexisting practice. The provisions of the 
United Nations Charter are designed to operate in the context of the contemmrary 

g/ Art. 2 (2) and art. 3. The text of this Oxford Manual is in Schindler 
and Toman, suma note 6, pp. 35-48. 

e/ Preface to the Oxford Manual, supra note 8. 

lOJ Hague Convention II With Respect to the Laws and Customs of War on Land, 
29 July 1899, 32 U.S. Stat. 1803, U.S. Tr. Series Ho. 403, Ct. Brit. Tr. 
Series Ro. 11, Cmm$Ol). I 

llJ Hague Conventi on IV respecting the Laws and Customs of War on hand, 
18 October 1907, 36 U.S. Stat. 2227, U.S. Tr. Series Ro. 539, Ct. Brit. Tr. 
Series Ro. 9, Cad. 5030 (1910). 

12/ Art. 4A (21, Geneva Convention relative to the Treatment of Prisoners of 
war or12 August 1949, 75 U.R.T.S. 135, /X956 7, 6 U.S. Tr8, arid Other 
fnt'l Agrees- 3316, U.S. Trs. and Other I%@1 A&s Se- no. 3364, Gt. Rrit. !rr. 
Series Ho. 39, Cmd. 1 550, pi 9 
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international law decision-making process. 13/ Following the ratification and 
the implementation of the Charter, States rzain their pre-existing law making 
competence. The Security Council (in subject matter restricted to international 
peace and security) and the General Assembly (concerning a wide range of subjects) 
are institutions which facilitate the making of international law. The fact that 
the General Assembly, which is representative of the community of States, is a 
political body like a national legislature does not diminish its role as a pre- 
scriber of international law. The widespread use and reliance upon r'ssolutions 
Of the General Assembly and Security Council which are intended to have law 
making effect provide convincing indication that the matters relied upon consti- 
tute, at the least, important evidence of the existence of particular rules or 
principles of international law. 14/ - 

In her treatise entitled The Development of International Law Through the 
Political Organs of the United Nations, 15/ Dr. Rosalyn Higgins provides per- 
suasive evidence, under several subject matter headings, of the law making role 
of the General Assembly as a principal political organ of the United IVations. 
Dr. Higgins' analysis is much less innovative than it may appear to be at first 
glance, since traditional international law making by multilateral treaty, 
custom, or general principle, has always been a highly political process which 
reflects the views of a substantial majority of States at any given time. In 
summary of her thesis, she states: 

"With the development of international organizations, the votes and 
views of states have come to have legal significance as evidence of 
customary law. Moreover, the practice of states comprises their collec- 
tive acts as well as the total of their individual acts; and th:e number 
of occasions on which states see fit to act collectively has been greatly 
increased by the activities of international organizations. Collective 
acts of states, repeated by and acquiesced in by sufficient numbers 
with sufficient frequency , eventually attain the status of law. The 
existence of the United Nations -- and especially its accelerated trend 
towards universality of membership since 1955 -- now provides a very 
clear, very concentrated, focal point for state practice". 1.6/ - 

13/ The Charter, a constitutional document, requires that international 
peace-&d security be achieved in accordance with "the principles of justice 
and international law". Art. 1 (1). Art. 51 incorporates "the inherent right" 
of self-defense which is the traditional international law on the subject. 
The Preamble refers to "the obligations arising from treaties and other sources 
of international law". 

14/ See the specific examples in Sections II through V infra. - 

lJ/ Oxford Ress, London (1963). 

16/ Higgins treatise, id. PO 2. - 
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Dr. Higgins' analysis does not rely upon the law making methods which 
are based upon the individual acts of States. She Points out that custo- 
mary law making may be accomplished through the collective acts of States 
as now manifested preeminently by General Assembly resolutions. Although 
the outcome of this law making method is usually characterized as "evidence, 
of customary law" 17/ rather than customary law itself, the effects of the 
two are very sirnilE since either provides a legal baais for subsequent action 
taken in reliance upon it. 

Judge Tanaka's distinguished dissenting opinion in the South West Africa 
cases (1966) 18/ differed with the holding of the International Court of 
Justice (decided by the narrow margin of the casting vote of the President) 
because he determined that there was a legal norm of equality which was 
violated by the South African Government's apartheid system. For present pur- 
poses the Tanaka opinion is important for the penetrating insight it provides 
into the collective customary law making process: 

"The appearance of organizations such as the League of Nations 
and the United Nations, with their agencies and affiliated insti- 
tutions, replacing an important part of the traditional individ- 
ualistic method of international negotiating by the method of 
'parli~entary diplomacy' . . . . is bound to influence the mode of 
generation of customary international law. A State, instead of 
pronouncing its view to a few States directly concerned, has the 
opportunity, through the medium of an organization, to declare its 
position to all members of the organization and to know immediately 
their reaction on the same matter. In former days, practice, repe- 
tition and opinio juris sive necesitatis, which are the ingredients 
of customary law might be combined together in a very long and slow 
process extending over centuries. In the contemporary age of highly 
developed terrhniques of communication and information, the formation 
of a custom through the medium of international organization is 
greatly facilitated and accelerated; the establishment of such a 
custom would require no more than one generation or even far less 
than that". lg/ 

While the rather similar quoted analyses of Dr. Higgins and Judge Tanaka 
do not expressly refer to "the general principles of law recognized by civi- 
lized nations", it should be apparent that their arguments, a fortiori, may 
also lead to the conclusion that some resolutions of the General Assembly 
prescribe such general principles. In summary, the Higgins and Tanaka ana- 
lyses find the state practice requirement for customary law making in the 
collective acts of States (as in voting in favor of particular General 
Assembly resolutions) as well as in their individual acts. 

I C Jw6 EjthyBia v. South Africa; Liberia v. South Africa, Second Phase C1966_7 
. . . . 

z/ Id. p. 291. 



-6- 

The United Nations Charter is a multilateral treaty which creates the 
United Nations as a separate factual participant and legal subject of inter- 
national law. 201 In addition, the Chrter specifies particular purposes and 
principles including doctrines of international law which are to be effectua- 
ted. For example, article 1 (1) provides that a main purpose of the United 
Nations is to maintain international peace and security, and this is to be 
done "by peaceful means, and in conformity with the principles of justice and 
international law". The basic Charter provisions must be interpreted and 
applied by the two main political organs of the United Nations. The Security 
Council must interpret the articles concerning international peace and secu- 
rity which confer authority upon it. In the same way, the General Assembly 
must interpret those articles which relate to its authority. 211 These inter- 
pretations are legally meaningful. 

- 

The main articles which empower the Security Council to carry out its 
functions concerning international peace and security appear in section VI 
(articles 33-38) and section VII (articles 39-51). The interpretation and 
exercise of these basic powers must be carried out in a manner consistent 
with the organizational and procedural rules of law specified in section V 
(articles 23-32). For example, the Security Council may make decisions on 
both procedural and substantive matters, but deCiBiOnS on substantive matters 
must be made by a specified affirmative vote which includes "the concurring 
votes of the permanent members". 221 This provision has been interpreted by 
the Security Council to mean thatThe abstention or absence of a permanent 
member does not prevent the Council from making a decision on a substantive 
matter. 23/ - 

The broad powers of the General Assembly are set forth in articles 10, 
11 and 14, each of which empowers the General Assembly to act through 
"recommendations". 

20/ Advisory Opinion on Reparation for Injuries Suffered in the Service 
of thrunited Nations, L-1949-7 I.C.d., 174. 

211 This system of Charter interpretation is analagous to the "coordinate 
cons&ction" of the United States Constitution, which was the prevailing system 
until after the Civil War, under which each of the three main branches of the 
Federal Government interpreted the Constitution for its own purposes. An example 
is provided by President Andrew Jackson's veto of the Second National Bank Bill 
on the grounds of its unconstitutionality even though the Supreme Court had pre- 
viously held the creation of a national bank to be constitutional. See 
C.B. Swisher, American Constitutional Development (Riverside Press, Cambridge, 
Mass., 1943) pp. 178-85. 

221 U.N.Charter, art. 27 (3). - 

231 An analysis of the Security Council's interpretation of art. 27 (31, 
and the conclusion that it is legally sound, is in McDougal and Associates, 
Studies in World Public Order (Yale, New Haven, 1960) Ch. 7. 
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Article 12 (1) provides that the Assembly may not act when the Council 
is exercising the functions assigned to it "in respect of any dispute or 
situation" relating to the maintenance of international peace and security. 
Article 14 provides a comprehensive authority for the General Assembly and 
states: 

"Subject to the provisions of Article 12, the General Assembly may 
recommend measures for the peaceful adjustment of any situation, re- 
gardless of origin, which it deems likely to impair the general welfare 
or friendly relations among nations, including situations resulting from 
a violation of the provisions of the present Charter setting forth the 
Purposes and Principles of the United Rations". 

Article 10 is even more comprehensive in subject matter scope and provides: 

"The General Assembly may discuss any questions or any matters within 
the scope of the present Charter or relating to the powers and functions 
of any organs provided for in the present Charter, and, except as provi- 
ded in Article 12, may make recommendations to the Members of the United 
Rations or to the Security Council or to both on any such questions or 
matters". 

Because of the considerations previously mentioned, "recommendations" of 
the General Assembly may in particular instances have significant legal import. 2b/ 
It is necessary to recognize that the General Assembly has two distinct functioned 
The first is as a major political organ of the United Nations with a sepwate leg& 
identity. 25/ The second is as a collective meeting of the States of the world 
community which comprise its membership. In this second function the legal 
authority of the Assunbly is derived directly from the Member States who have 
the same legal authority to develop and make international law in the General 
Assembly as they do outside of it. The advantageous feature of such activity 
in the Assembly is that it can be done more rapidly and efficiently than the 
rame activity in a less institutionalized environment. The States of the world 
c-unity since the early years of the United Nations have in fact used the 
General Assembly as an instrument to express consensus on major international 
legal issues by majorities substantially in excess of the two-thirds vote required 

241 In addition to the examples analyzed infra in the present study, the 
Uniti@ for Peace Resolution of 3 November 1950 should be considered, 
G.A. Res. 377 (VI. This resolution was adopted with the leadership of the 
United States Government following a Soviet Union veto in the Security Council 
which prevented the taking of enforcement measures there, 5 U.10. GAOR, Supp. 20, 
pp. 10-12. 

2J/ Sunra note 20. 
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by the Charter for important questions. 261 It is a matter of legal theory 
as to the precise allocation of authoritybetween the powers derived directly 
from the Charter and those derived directly from the Member States. The 
crucial point is that drawing on both sources of authority, the great maJo- 
rity of the Member States have adopted the practice of expressing consensus 
on legal issues through the General Assembly. This practice is particu- 
larly evident in General Assembly resolutions concerning Palestine, Israel 
and the Middle East. 

The General Assembly has employed its legal authority to provide 
authorization for two national States in Palestine, 27/ to recognize the 
right of return of the Palestine Arab refugees, 28/ g specify the national 
rights of the Palestinian people, 29/ and to prezribe the Juridical status 
of JeNSalem. 301 The Security Co&&, which is limited by the great power 
negative vote,has used its powers concerning international peace and &ecu- 
rity intermittently concerning the Middle East but has not thus far succeeded 
in bringing peace or security to the area. 31/ - 

26/ The main expressions of world community consensus on legal issues 
relating to the Palestine Question are the principal subjects of the balance 
of the present study. 

27/ Infra Section II. - 

2a/ Infra Section III. - 

29/ Infra Section IV. - 

301 $nfra-Section ?. - 
31/ me Security Council Resolution of 22 November 1967 concerning Principles 

for a%st and Lasting Peace in the Middle East, S.C. Res. 242 (1967), ,22 U.W. SCOR, 
1382nd meeting, pp. 8-9, which is considered in ,infra Ch. VI. 
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11. THR PALESTIRR PARTITIOR RRSOUPPIOR 181 (II) 

A. The Background of the Partition Resolution 

1. The General Assembly Special Session on Palestine 

It is not realistic to make a legal analysis of the Palestine Partition 
Resolution 32/ without awareness of the circumstances which brought about 
United Rat&s action. The British Government policy of promoting Zionist 
immigration, at least until the White Paper of 1939, 33/ had brought about 
the dangerous conflict situation in Palestine. This conflict arose from 
Palestinian resistance to the increasing determination of the European colo- 
nists under Zionist leadership to secure their overriding political objective 
of creating the "national home", which was later changed to a national State, 
for "the Jewish people". 34/ This was to be done without regard to the rights 
of the native Palestinianz including the Palestinian Jews who opposed Zionism 

32/ G.A. Res. 181 (II) concerning the Future Government of Palestine 
(29 Ro%nber 19471, cUv.R. GAGR Resolutions, pp. 131-32, (16 Sept.-29 NOV. 1947). 
The resolution embodied a Plan of Partition with Economic Union and it is 
widely termed the Palestine Partition Resolution. It is referred to here- 
inafter in this way and also as resolution 181. 

z/ Palestine: Statement by His Majesty's Government in the United 
Kingdom (17 May 1939), Cmd. 6019 (1939). The rise of the Nazi tyFanng to 
power in Germany in 1933 was also a significant factor in increasing the 
immigration of German refugees to Palestine and other places. 

34/ The earlier Zionist stated position is reflected in the official 
histo<by a member of the Rxecutive of the World Zionist Organization : 

!'It has been said, and is still being obstinately repeated by 
anti-Zionists again and again that Zionism aims at the creation of 
an independent 'Jewish State'. But this is wholly fallacious. The 
'Jewish State' was never' a part of the Zionist programme". 

1 11. Sokolow, History of Zionism (London, 1919) author's intro. at xxiv-xxv. 

The later Zionist position is reflected in this official interpretation: 

"The phrase L-in the Balfour Declaration 7 'the establishment in 
Palestine of a National Home for the Jewish-people' was intended and 
understood by all concerned to mean at the time of the Balfour Decla- 
ration that Palestine would ultimately become a 'Jewish Commonwealth' 
or a 'Jewish State', if only Jews came and settled there in sufficient 
numbers". 
Jewish Agency for Palestine, Book of Documents Submitted to the General 

Assembly of the United Nations Relating to the Establishment of the National 
Home for the Jewish People (New York, May 1947) p. 5. The interpretations & 
this book were written by Mr. Abraham Tulin, legal counsel to the Jewish Agency. 
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from the beginning. 351 After it was too late to control the effects of 
Zionist policies, notwithstanding the provisions of the League of Nations 
Mandate for Palestine designed to protect Palestinian rights, 361 the 
British Government concluded that the Mandate was unworkable bzause of 
the irreconcilability of the native Palestinians' aspiration for self-deter- 
mination with the political obJectives of the Zionists. In 1946 and. 1947 
the violence between the European immigrants and the native Palestinians 

351 One of the preeminent leaders of the Palestinian Jewish community, 
JosephHayyim Sonnenfcld, wrote a criticism of the Zionists and their program 
in February 1898, a short time after the meeting of the First Zionist Congress 
in Basle in 1897. After stating that “(t)he chief of these ruffians (biryonim) 
in our Holy Land has uttered terrible words, full of denial of the Most High...", 
he contsnued: "They L-the Zionists-7 have also asserted their view that the 
whole difference and .distinction between Israel and the nations lies in na- 
tionalism, blood and race, and that the faith and the religion are superfluous". 
He concluded: 

"For us in the Holy Land it is a sure sign that Dr. Herzl comes not 
from the Lord but from 'the side of pollution', for we say, anyone who 
pleads in defence of Israel is exalted in the world by the HolLy One, 
Blessed be He, while this evil man pleads in condemnation and multiplies 
accusation". 
Quoted in E. Marmorstein, Heaven at Bay: the Jewish Kulturkampf in the Holy 

Land (Oxford, London, 1969) pp. 79-80. 

The Orthodox Jewish opposition to Zionism is continued in the State of Israel 
today by Naturei Karta and the Sephardic Community of Jerusalem. See for similar 
manifestations of opposition in the United States to&y The Jewish Guardian, which 
is the periodical publication of Naturei Karta of U.S.A., G.P.O. BO:Km 
Brooklyn, N.Y. 11202. 

It is not surprising that the Zionists apparently had little more liking for 
Palestinian Jews than for Palestinian Muslims and Christians. See Dr. Weizmann's 
criticisms of Palestinian Jews in the chapter of his autobiography entitled, 
?The Zionist Commission: Challukah Jewry". Trial and Error: The Autobiography of 
Chaim Weizmann (East and West Lib., London, 1950) ch. 20. 

s/ The text of the Mandate of 24 July 1922 is in 2 UNSCOP, &eport to the 
General Assembly, 2 U.N. GAOR, Supp 11, pp. 18-22, U.E. Doe. A/364 Add.1, 
(9 Sept. 1947). The protective provisions include the Preamble and arts. 3, 5, 
6, 9, 15 and 16. 
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was increasing sharply. 37/ Great Britain indicated that it planned to termi- 
nate its role as the Ma&tory Power and it requested a special meeting of the 
General Assembly. The First Special Session was convened in April 1947. s/ 

The Zionist case was presented at the Session by the Jewish Agency, which 
is the other name for the World Zionist Organization. Article 4 of the League 
of Rations Mandate for Palestine provided that the Zionist Organization was 
recognized as a public body and was designated as the Jewish Agency to cooperate 
with the Mandatory Government. s/ The Zionist arguments emphasized claimed 
"historic rights" as well as the Zionist interpretations of the Balfour Decla- 
ration and the Mandate for Palestine which were said to give primacy to the 
Zionist claims over the claims of the native Palestinians. The Zionists also 
claimed that "the Jewish problem" and the situation of Jewish refugees in Rurope 
should be integrally linked to a resolution of the Palestine issue. 

The Palestinian case was presented by the Arab Higher Conunittee of Palestine. 
It advanced the traditional view that the purpose of the League of Rations Mandate 
System, including the Palestine Mandate, was to bring self-determination and inde- 
pendence to the existing inhabitants of a country. It was pointed out that the 
Arab population numbered 1.200,OOO while the Jewish population claimed by the 
Zionists was approximately 600,000. Of these, about 100,000 were native 

37/ See, inter alia, Anglo-American Committee of Inquiry, Report to the 
UniterStates Government and His Madesty's Government in the United KinRdom 
(U.S. Gov't Printing Office, 1946) passim andp. 39: 

"The Jews have developed, under the aegis of the Jewish Agency and the 
Vaad Leumi, a strong and tightly-woven community. There thus exists a 
virtual Jewish nonterritorial State with its own executive and legislative 
organs, parallel in many respects to the Mandatory Administration, and 
serving as the concrete symbol of the Jewish Rational Home. This Jewish 
shadow Government has ceased to cooperate with the Administration in the 
maintenance of law and order, and in the suppression of terrorism. 
See also L-1947 7 5 Foreign Rels. U.S. (19711, pp. 999.1328,~mtdm and mder 

following headings in-index: Terrorism in Palestine, Irgun Zvai Leai, Stern G-g. 

38/ U.N. GAOR, First Spec. Sess. Plenary, Gen. Series, U.R. Dot. A/286. The 
ensuing summary in the text is based primarily upon the cited General Assembly 
Official Records. 

z/ Jewish Agency and World Zionist Grganization remain the official names 
for the ssme entity. The World Zionist Organization - Jewish Agency (Status) Law, 
7 Laws of the State of Israel (Israel Gov't Printer, auth. transl., 1952) p. 3 
provides in sec. 3: 

Vhe World Zionist Organization, which is also the Jewish Agency, takes 
care as before of innnigration and directs absorption and settlement prodects 
in the State". 
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Palestinian Jews who were not supporters of Zionist nationalism. 40/ The Higher 
Committee expressed sympathy for the European Jewish refugees but-pinted out 
that the responsibility to provide for them was an international one. The view 
was that Palestine had already received far more than its fair share of these 
refugees. In summary, these claims postulated the natural right of the Arab 
ma'jority in Palestine to remain in undisputed possession of the country and to 
receive recognition by the General Assembly of their right to self-determination 
and independence. 

The General Assembly, in resolution 106 (S-1) of 15 May 1947, ,41/ created 
the United Nations Special Committee on Palestine (UNSCOP) to consist of the 
following eleven members: Australia, Canada, Csechoslovakia, Guatemala, India, 
Iran, Netherlands, Peru, Sweden, Umquay and Yugoslavia. This resolution per- 
mitted UNSCOP to link the problem of the European Jewish refugees to a solution 
of the Palestine problem by providing that the Special Committee "shall conduct 
investigations in Palestine and wherever it may deem useful". &/ Operative pa- 
ragraph 6 of the resolution provided in full: 

"The Special Committee shall prepare a report to the General Assembly 
and shall submit such proposals as it may consider appropriate for the 
solution of the problem of Palestine". 

The fact that there was no reference in the resolution to independence 
for Palestine brought about protests by both the Arab Higher Committee and the 
Arab States. 

2. The United Rations Special Committee on Palestine (UNSCGP) 

Before making its recommendations, UNSCOP examined "the Jewish case" and 
"the Arab case". 43/ The Arab case as considered was principally tha,t made by 
the Arab Higher CGittee before the First Special Session of the General 
Assembly and smmar ized above. 

In paragraph 126 of its report, UNSCOP stated: 

"The Jewish case, as herein considered, is mainly the case advanced 
by the Jewish Agency which, by the terms of the Mandate, has a special 
status with regard to Jewish interests in Palestine". 

40/ See supra note 35. - 

41/ 2 U.N. GAOR, Resolutions, PP. 6-7, U.N. Dot. A/310 (16 Sept.-29 Nov. 1947). - 

42/ Operative para. 4. - 

431 The findings and recommendations of UNSCOP, which are examined in the 
ensuinrtext, are in 1 UNSCOP, Report to the General Assembly, 2 U.N. GAOR, 
SUPP. 11, U.N. DOC. A/364, (3 Sept. 1947). 
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Even though UNSCOP thereby recognized that "the Jewish case” was actually 
the Zionist case, it thereafter referred to the Zionist case as "the Jewish 
case", 44/ and it gave scant attention to the views of distinguished anti- 
ZionistJews such as Dr. Judah Magnes 45/ in Palestine and Rabbi Elmer Berger 46/ - - 
in the United States. 

The URSCOP Ma,jority Report contained several inaccurate interpretations. 
For example, paragraph 146 states: 

"Both the Baliour Declaration and the Mandate involved international 
commitments to the Jewish people as a whole. It was obvious that these 
commitments were not limited only to the Jewish population of Palestine, 
since at the time there were only some 80,000 Jews there". 

Apparently the ma,jority was somewhat aware of the untenable implications 
in the quoted paragraph since the ensuing paragraph states: 

"This would imply that all Jews in the world who wish to go to Palestine 
would have the right to do so. This view, however, would seem to be un- 
realistic in the sense that a country as small and poor as Palestine could 
never accommodate all the Jews in the world". 

The inaccuracies of paragraph 146, however, are much more fundamental than 
the qualifications raised by URSCOP. It is difficult to find anything in either 
the Balfour Declaration (which wan incorporated virtually unchanged in the 
Palestine Mandate) or in other provisions of the Palestine Mandate which involved 
"international commitments to the Jewish people as a whole". The prefatory 
clause of the Balfour Declaration states that the British Government "views with 
favour the establishment in Palestine of a national home for the Jewish oeonle". 
The only "rights" specified in the Balfour Declaration are those which appear 
in the two safeguards clauses. The first safeguard was designed to protect the 
rights of the Palestinians, and the second safeguard was designed to protect 
the rights of Jews living in any other country than Palestine. The safeguard 
clauses were inserted at the insistence of Edwin Montagu, the only Jewish member 

44/ The importance of labels should not be underestimated. Permectives - 
would have been different if the labels had been "the Zionist case" (or "the 
European case") and "the Palestinian case". 

45/ Then president of the Hebrew University of Jerusalem. 
"A Solution Through Force?" in Gary V. 

See Magnes, 
Smith (ea.), Zionism--The Dream and the 

Reality: A Jewish Critique (Barnes and Noble, New York, 1974) p. 109. 

46/ Then executive director of the American Council for Judaism and now 
president of American Jewish Alternatives to Zionism. See Berger, “The Real 
Issues in the Arab-Israeli-Zionist Conflict" in id. p. 218. 
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of the Cabinet at that time, and the Zionist efforts to have them removed 
failed. 47/ The contentions made by the Zionists that the Mandate sneci- 
fied rigzs for the claimed legal entity of "the Jewish people" are not 
tenable either in fact or in law because the great majority of this entity 
consisted of Jews who had nationality status in their home countries. To 
recognize them as members of "the Jewish people" would impose an additional 
functional nationality status uuon them without their consent. This would 
be in derogation of their existing nationality status and rights as well as 
a violation of the second safeguard clause of the Balfour Declaration which 
protected Jewish "rights and political status" and thereby prevented their 
involuntary inclusion in the Zionist concept of "the Jewish people". >+/ 

Another example of inaccuracy in the URSCOP Majority Report is provided 
by naragrauh 164 of the report: 

"The Arab population, despite the strenuous efforts of Jews to acquire 
land in Palestine, at present remains in possession of approximately 
85 per cent of the land. The provisions of the land transfer regula- 
tions of 1940, which gave effect to the 1939 White Paper policy, have 
severely restricted the Jewish efforts to acquire new land". 

47/ The complete factual account of the negotiations leading to the 
BalioFDeclaration is L. Stein, The Balfour Declaration (Valentine, Mitchell, 
London, 1961). 

Ten years after the issuance of the Balfour Declaration the princinal 
Zionist negotiator stated: 

"The Balfour Declaration of 1917 was built on air, and a foundation 
had to be laid for it through years of exacting work: every day and 
every hour of these last ten years, when opening the newspapers, I 
thought: Whence will the next blow come? I trembled lest the British 
Government would call me and ask: 'Tell us, what is this Zionist Orga- 
nisation? Where are they, your Zionists?' For these people think in 
terms different from ours. The Jews, they knew, were against us...I( 

C. Weizmann, Address at Czernowitz, Roumania in P. Goodman (ea.), 
Chaim Weizmann: A Tribute on his Seventieth Birthday (Victor Gollancz, London, 
1945) p. 196 at 199. 

The negotiations leading to the Balfour Declaration including the Jewish 
success in having the Zionist claims of legal right rejected are analyzed in 
W.T. Mallison, "The Balfour Declaration: An Appraisal in International Law" in 
I. Abu-Lughod fed.), The Transformation of Palestine (Northwestern Univ., 1971) 

48/ The "Jewish people" nationality claims are analyzed in W.T. Mallison, 
"The Zsnist-Israel Juridical Claims to Constitute 'The Jewish People' Nationa- 
lity Rntity and to Confer Membershin in It: Appraisal in Public International Law", 
32 Geo. Wash. L. Rev. 983 (1964) and reprinted as a monograph in 1964. The con- 
trasting view that the claims are lawful is by the authoritative Zionist lawyer, 
Professor R. Feinberg: "The Recognition of the Jewish People in International Law", 
in The Jewish Yearbook of International Law, 1948 (Mass, Jerusalem) 1. 
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The error of fact here involves the implication that Jews as individuals were 
making efforts to acquire land in Palestine. There is no evidence to support 
this statement other than isolated actions by individual Jews who, in 
the normal course of events, acquired land for their personal or busi- 
ness purposes and without regard to the Zionist political ob.lectives. 49/ 
In contrast to the q.uoted statement, the actual fact was that the Jewish 
National Fund, a princinal Zionist institution, then, as now, was res- 
ponsible for the acquisition of land for "the Jewish people” rind land 
which was acquired by it was subjected to discriminatory restrictive 
covenants prohibiting the employment of Arabs on the land and indeed, 
any Arab connection with the land. 50/ The quoted UNSCOP statement 
reveals a surprising ignorance of Z?&ist nationalism and an inability 
to distinguish its acts from the acts of individual Jews. 

UNSCOP unanimously recommended that the Palestine Mandate be ter- 
minated and that independence be granted "in Palestine" on a partition 

49/ See, e.g., the reference to Jewish agriculturists who, contrary 
to Zionist policy and nractice, spoke Arabic and employed Arabs on their 
farms: G.E. Kirk, A Short History of the Middle East (Praeger, N.Y., 
7th Rev. Ed., 1974) p. 152. 

SO/ The 1954 b asic agreement between the State of Israel (represen- 
ted byTts government) and the World Zionist Or(3anization (represented 
by its executive) was designed to regularize and institutionalize, but 
not to change, the working arranp;ements between the two. Section 1 of the 
agreement, which is formally entitled Covenant Between the Government of 
Israel (Hereafter the Government) and the Zionist Executive Called also 
the Executive of the Jewish Agency (Hereafter the Executive), provides, 
inter alia, for "the acquisition and amelioration of land in Israel by 
the institutions of the Zionist Organization, the Keren Kayemeth Leisrael 
L Jewish National Fund-7 and the Keren Hayesod /-United Israel Appeal-y". 
The United Israel Appeal is the parent organization which receives most 
Of the funds raised by the United Jewish Appeal. In brief, the United 
Israel Appeal receives the funds and the Jewish National Fund uses them 
in the acquisition and improvement of land. The Covenant appears in the 
Appendix to W.T. Mallison, "The Legal Problems Concerning the Juridical 
Status and Political Activities of the Zionist Organization/Jewish Aaency: 
A Study in International and United States Law", 9 Wm. and Mary L. Rev, 
556 (1968) reprinted as a monograph in 1968. 

The Jewish National Fund also has its own Covenant of 28 November 1961 
with the Government of Israel. Executive Reports, 26th Zionist Conp;ress 345 
(December 1964). On the governmental and land acquisition functions of the 
Jewish Rational Fund see id. PP. 345-55. - 

For the U.S. Senate investigation into Zionist activities in the 
United States see Hearings on Activities of Nondiplomatic Renresentatives 
of Foreign Principals in the United States Before the Senate Committee on 
Foreign Relations, 88th Gong., 1st Sess., Part. 9, pp. 1211-1424 (23 May 1963) 
and Part. 12, pp. 1695-1782 (1 August 1963). 
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basis following a transitional period under United Rations responsibility. 511 
It is significant that in spite of the factual and legal misconceptions, 
UNSCOP's Recommendation VII entitled "Democratic Principles and Protection 
of Minorities" set forth basic requirements for human rights including full 
protection for the rights and interests of minorities, specifying "full 
equality of all citizens with regard to political, civil and religious 
matters". 521 The Zionist objective of establishing an exclusivist Jewish 
State fallsfar short of this standard. Recommendation VI asked the General 
Assembly to immediately provide for an international arrangement to deal 
with "the problem of distressed European Jews" as “a matter of extreme ur- 
gency". 531 It was added that this would lessen immigration pressure on 
Palestine and create "a better climate" for solution of the Palestine 
question. 541 - 

The principal majority recommendations, supported by seven of the 
eleven members of URSCOP, involved a plan of partition with economic union. 
The majority also proposed that the City of Jerusalem be placed un'der inter- 
national trusteeship. In addition, it was recommended by the majority 
(with the dissent of two members and with one recording no opinion) that: 

"In the appraisal of the Palestine question it be accepted as 
incontrovertible that any solution for Palestine cannot be consi- 
dered as a solution of the Jewish problem in general". 551 

This reflects a clear rejection of the Zionist attempt to link the 
solution of "the Jewish problem" with the proposed State in Palestine. 

A minority of three (India, Iran and Yugoslavia) recommended indepen- 
dence for Palestine as a federal State comprising, in internal structure, an 
Arab State and a Jewish State. One of the reasons advanced was that federa- 
tion would create a situation where it would be in the interest of Arabs and 
Jews to work together. Under the heading of "Justification for the federal- 
state solution", the minority stated in paragraph 4: 

"The basic assumption underlying the views herein expressed-is 
that the proposal of other members of the Committee for a union 
under artificial arrangements designed to achieve essential economic 
and social unity after first creating political and geographical 
disunity by partition, is impracticable, unworkable, and could not 
possibly provide for two reasonably viable states". 561 - 

51/ The UNSCOP recommendations are in supra note 43, pp. 42-64. - 

52/ Supra note 43 at 45. - 

31 Supra note 43 at 44. 

541 Id. -- 

s/ Supra note 43 at 46. 

56/ Supra note 43 at 59. - 
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These adverse comments made upon the majority's Partition Plan appear 
to be prescient in view of the failure, thus far, of the basic features of 
that plan including its attempt to create two States in Palestine. 

B. The Plan of Partition with Economic Union 

1. The Votes on the Plan 

Upon convening in September 1947, the Second UN General Aseembly con- 
stituted itself as the Ad Hoc Committee to Consider the Palestine Question, 
which was a committee of the whole Assembly. 571 The Ad Hoc Committee voted 
on 25 November 1947 in favor of the substanceyf the UNSCOP majority pronosal 
for the Partition of Palestine by 25 votes to 13 with 17 abstentions. Pro- 
minent among the supporters of partition were both the United States and the 
Soviet Union. 

Because a two-thirds majority was not required in the Ad Hoc Committee, 
the proposal in favor of partition was recommended to the General Assembly. 
On 29 November 1947, the General Assembly voted in favor of partition, adopting 
resolution 181 (II) 58/ by 33 votes in favor to 13 against with 10 abstentions. 
Haiti, Liberia and tht Philippines which had not previously supported parti- 
tion voted in favor of it. 

2. General Provisions 

General Assembly resolution 181, adopted with the full authority of a 
two-thirds vote as required for important questions, constitutes a recommen- 
dation by the General Assembly to Great Britain, as the Mandatory Power, and 
to all other members of the United Nations for the adoption and implementation 
of the Plan of Partition with Economic Union for Palestine. The Partition 
Resolution provided that "the Mandate for Palestine shall terminate as soon as 
possible but in any case not later than 1 August 1948". 59/ It also provided 
that the armed forces of the Mandatory Power should be wxhdrawn from Palestine 
as soon as possible but in no event later than 1 August 1948. Two independent 
States, which were not specifically designated by name but were referred to as 
"the Jewish State" and "the Arab State", and the special International Regime 
for the City of Jerusalem should come into existence two months after the eva- 
cuation of the armed forces of the Mandatory Power but in no event later than 
1 October 1948. 

Among the steps preparatory to independence which were prescribed, a 
Commission on Palestine was to be established consisting of five Member States 

--- 

x/ 2 U.N. GAOR, Ad Hoc Committee on the Palestine Question. 

581 2 U.R. GAOR, Resolutions, pp. 131-132, U.N. Dot. A/310, - 

591 The ensuing text is based upon the provisions of G.A. Res. 1191. 
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to be elected by the General Assembly. The administration of Palestine 
should be progressively turned over to the Commission as the Mandatory 
Power withdrew its armed forces. The Mandatory Power was to cooperate 
with the Commission as the latter took over and administered areas which 
had been evacuated by the Mandatory Power. Upon its arrival in Palestine, 
the Commission should take measures to establish the frontiers of the 
"Arab" and "Jewish" States and the City of Jerusalem in accordance with 
the geographic boundaries spelled out in the Partition Plan except that 
the specified boundaries should be modified in such a way that, as a 
general rule, villages should not be divided by state boundaries. 

The Resolution provided that the Commission, after consultation 
with "democratic parties and other public organizations", should select 
and establish in each State a Provisional Council of Government. The 
activities of these councils should be carried out under the general 
direction of the Commission. During the transition period the Provi- 
sional Council should have authority in the areas under their control 
while acting under the over-all authority of the Commission. The 
Council in each State should progressively receive full governmental 
authority and it should provide for the holding of elections "which shall 
be conducted on democratic lines" with Arabs and Jews entitled to vote in 
the State where they would become citizens. Other provisions of the 
Partition Plan specified freedom of transit, a customs union, a joint 
currency system, and other similar measilres to bring about the economic 
union of Palestine. 

The provisions to draw the boundaries of the two States were extre- 
mely complex. In over-simple summary, the territory of Palestine was 
divided into eight parts with three each allocated to the Jewish State 
and to the Arab State, while the seventh, Jaffa, was to form an Arab en- 
clave in the Jewish State. The eight part was to be the City of Jerusalem, 
established as a corpus separatum under a special international regime, 
which was to be administered by the UIV Trusteeship Council for an initial 
period of ten years. There was not, however, compliance with the provi- 
sions of the Partition Resolution. The territorial boundaries were deter- 
mined de facto by theXoutcome of the conflict situation in Palestine rather 
than by the provisions of the Partition Resolution. 

One of the provisions of the Resolution which was shown to be impracti- 
cable was that which stated that the Provisional Council in each State should 
recruit an armed militia but that the ultimate control of the militia should 
remain in the Palestine Commission through the transition period. 601 The - 

I 
60/ G.A. Res. 181, Part I B (8). - 
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native Palestinians had had no significant military force since the British 
Army had decisively put down the Palestinian rebellion during 1936-1.93~9. 
In striking contrast, the Jewish Agency/Zionist Organization had long had 
effective regular military forces in the Hagana and the Palmach. 61/ In 
addition, although there were apparent disagreements on tactics, the Zionist 
terrorist organizations including the Irgun and the Stern Gang worked effec- 
tively with the Jewish Agency in achieving Zionist political and territorial 
objectives by military means. 621 The Palestine Commission was unable under 
these conditions to exert effezive control. 

3. Human Rights Provisions 

Among the most important human rights provisions of the Partition Plan 
is Section 10 (d) of Part I B which states: 

"The Constituent Assembly of each State shall draft a democratic 
constitution for its State and choose a provisional government to 
succeed the Provisional Council of Government appointed by the 
Commission. The constitutions of the States shall embody chapters 1 
and 2 of the Declaration provided for in section C below and include 
inter alia provisions for:... 

"(d) Guaranteeing to all persons equal and non-discriminatory rights 
in civil, political, economic and religious matters and the enjoyment 
of human rights and fundamental freedoms, including freedom of religion, 
lw3w3e, speech and publication, education, assembly and association". 

Part I C, entitled "Declaration", contains chapters 1 and 2 referred to 
above as well as the following two introductory paragraphs: 

"A declaration shall be made to the United Nations by the provisional 
government of each proposed State before independence. It shall contain 
inter alia the following clauses: 

'The stipulations contained in the declaration are recognized as 
fundamental laws of the State and no law, regulation or official 
action shall conflict or interfere with these stipulations, nor 
shall any law, regulation or official action prevail over them"'. 

Chapter 1, entitled "Holy Places, religious buildings and sites", makes 
detailed provisions for protection of the Holy Places and for the preservation 
of access to and rights concerning them. Chapter 2, entitled "Religious amd 
minority rights", has the following provisions in its first three paragraphs: 

61/ See in the Report of the Anglo-American Committee of Inquiry, supra 
noteT7, the descriptions of the Hagana and the Palmach in Ch. 9, entitled 
"Public Security", pp 45-46. 

f&/ See the descriptions of the Irgun and the Stern Gang in &3. p. 47. 
Military cooperation between the Ir 

7= 
and the Zionist regular forces iS 

described in M. Begin, The Revolt Nash, Los Angeles, 1948, new cd. 1972) 
Ch. 29 entitled "The Conquest of Jaffa", and passim. 
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“1 . Freedom of conscience and the free exercise of all forms 
of worship, subject only to the maintenance of public order 
and morals, shall be ensured to all. 

"2. No discrimination of any kind shall be made between the 
inhabitants on the ground of race, religion, language or sex. 

"3. All persons within the jurisdiction of the State shall be 
entitled to equal protection of the laws". 

The Partition Resolution contains analagous human rights provisions 
for the inhabitants of the City of Jerusalem encompassing "the enJoyment 
Of human rights and fundamental freedoms including freedom of conscience, 
religion and worship..." 63/ It was expressly provided that "(no) dilscri- 
mination of any kind shalTbe made between the inhabitants /-of Jerusalem 7 
on the grounds of race, religion, language or sex". 64/ Detiiled provisions 
were also made for protection of the holy places including existing :rights 
concerning them. a/ 

The human rights provisions of the Partition Resolution qualify the 
authority to establish each of the two States by providing a reciprocal 
system of rights and obligations in which the exercise of the right ,to 
create a State is conditioned upon the obligation to implement human rights. 
The provisions for human tights in Part I B Section 10 (b) are explicit and 
there cannot be any rational interpretation of the Partition Resolution which 
circumvents them. These provisions of the Partition Resolution are not sur- 
prising in view of the human rights provisions of the United Nations Charter. 
In addition to the basic provisions of articles 55 and 56, article 1 (3) 
specifies as one of the major purposes of the United Nations, "promoting and 
encouraging respect for human rights and for fundamental freedoms for all 
without distinction as to race, sex, language or religion". 

The legal significance of the human rights provisions is that they do 
not concede the Zionist claims to establish an exclusivist State. The Decla- 
ration of Establishment of the State of Israel of 14 May 1948 contains wording 
which is addressed to..the maintenance of human rights. It provides that the 
State of Israel : 

(I 
. . . will ensure the complete equality of social and political rights 

to all its inhabitants irrespective of religion, race or sex; it will 
guarantee freedom of religion, conscience, language, education and 
culture". 66/ - 

63/ G.A. Res. 181, Part III C 12 (a). - 

64/ Id. at Part III C 12 (b). -- 

65/ Id. at Part III C 13, 14. -- 

66/ 1 ~,aws of the State of Israel (Israel Gov't Printer, auth. transl., 
1948Fp. 3 at para. 12. 
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The test of compliance with the human rights provisions of the Partition 
Resolution is not, however, merely a verbal one. The test, is whether or not 
the State which seeks to justify its legal authority under the Partition Reso- 
lution complies with the human rights provisions in fact. The State of Israel 
has no constitution as required by the Resolution. a/ It has made no attempt 
to enact and enforce nondiscriminatory human rights provisions. Its "basic 
laws)' are a group of statutes of part&ular Zionist importance which provide 
for the fundamental discriminations. 68/ Among these "basic laws" of the State 
of Israel which are in violation of the Palestine Partition Resolution are the 
Law of Return @/ and the Nationality Law 701 under which a member of "the 
Jewish people" from anywhere in the world is entitled as a claimed legal right 
to come to the State of Israel and acquire citizenship. Under the same muni- 
cipal laws a Palestinian Arab native is not entitled to return to his homeland. 
This type of discrimination, and other analogous ones, are unequivocally prohi- 
bited under the human rights provisions of the Resolution. 721 - 

If a Palestinian Arab State is established pursuant to the Partition 
Resolution and subsequent resolutions of the General Assembly, the same 
human rights provisions will constitute equally binding obligations upon 
it. 

67/ Some persons appeared to believe that a constitution would be drafted 
and adopted in spite of the difficulties which the human rights provisions of 
the Partition Resolution would present to the Government of Israel. See 
H.E. Raker, The Legal System of Israel (Steimatsky, Tel Aviv; Sweet and Maxwell, 
London, 1961) p. 14. 

68/ See, generally, id. pp. 31-49. - 

69/ Supra note 66 at 4 id. 48 (1950) as amended. - 

E/ 6 id. 50 (1952) as amended. 

E/ On its face the Nationality Law, supra note 70, is not so obviously 
discriminatory as the Law of Return, supra note 69. However, its substantive 
provisions, including the requirement of "lawful" pre-existing residence within 
the State of Israel, effectively bar the return of Palestinian Arab natives who 
are determined by these municipal laws not to have such residence. 

E/ To the extent that the Partition Resolution human rights provisions 
represent the applicable international law on the sub,ject, the existenc:e of 
the Israeli discriminatory municipal statutes do not constitute a defense to 
the charge of violation of international law. It is one of the most basic prin- 
ciples of international law, which may be termed a world order principle, that 
municipal law can never be used as a defense to a charge of violation of inter- 
national law. See, inter alia, United States v. Guatemala (Shufeldt Claim, 1930), 
U.S. Dept. of State Arb. Series, p. 3 at p. 851, 876-77; reprinted in relevant part 
in W.W. Bishop (ea.), International Law: Cases and Materials (Little, Brown Co., 
Roston, 3rd cd., 1971) p. 83. 

711 - 
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c. The Juridical Status of the Partition Resolution 

1. Claims of Invalidity 

There are a number of claims that the Partition Resolution is in 
violation of law. One such claim is that article 22 of the League of 
Nations Covenant was a decolonization provision which was conditioned. 
only by a temporary period of Mandate status as a preparation for ind.e- 
pendence. This is particularly true of Palestine, it is claimed, 
because Palestine was provisionally recognized as independent along 
with other parts of the former Turkish Empire by the Covenant. n/ 

There is a single claim which underlies several of the charges of 
violation of particular articles of the Palestine Mandate. It is that 
the Palestine Mandate was in effect when the General Assembly acted in 
November 1947 and that there was no authority to deprive the native 
Palestinians of rights and protections which were secured to them at 
the time by the Mandate. 741 - 

731 League of Nations Covenant art. 22 (4). 

74/ The League Mandate for Palestine is cited supra note 36. The ensuing 
textis based upon claimed violations of the provisions of the Partition Reso- 
lution, the terms of the League Mandate, and of the United Nations Charter. 

Ambassador Loy Henderson, then serving as Director of the Office of Near 
Eastern and African Affairs in the U.S. Department of State, made several 
basic criticisms of UNSCOP's Plan of Partition in a memorandum of 
22 September 1947 to the Secretary of State. For example, after stating that 
the UNSCOP plan violated both U.N. Charter and American principles, he continued: 

"These proposals, for instance, ignore such principles as self- 
determination and majority rule. They recognize the principle of 
a theocratic racial state and even go so far in several instanct!s 
as to discriminate on grounds of religion and race against persons 
outside of Palestine. We have hitherto always held that in our 
foreign relations American citizens, regardless of race or religion, 
are entitled to uniform treatment. The stress on whether persons 
are Jews or non-Jews is certain to strenghten feelings among both 
Jews and Gentiles in the United States and elsewhere that Jewish 
citizens are not the same as other citizens". 

L-1947-7 5 Foreign Rels. U.S., p. 1153 at 1157 (1971). 

Additional claims concerning the invalidity of the Partition Resolution 
are in H. Cattan, Palestine and International Law: The Legal Aspects of the 
Arab-Israeli Conflict (Longman, London, 2nd ed., 1976), Ch. 4 and paesim. 
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Article 5 of the Mandate is one of several articles that placed ob.li- 
getions upon the Mandatory Power which made it a trustee for the Palestinians. 
It is contended that the provision against ceding Palestinian territory to 
"the control of the Government of any foreign Power" was violated by the 
General Assembly when it ceded the territory allocated to "the Jewish State" 
to the Jewish Agency/Zionist Organization. The view is that the Jewish Agency 
may have been a domestic power while it complied with the limitations placed 
upon it by article 4 of the Mandate which specified that it be "subject always 
to the control of the Mandatory Administration". However, et least from the 
time of the Anglo-American Committee of Inquiry of 1946 when it was characte- 
rized as a "shadow Government" which "has ceased to cooperate with the 
L-Mandatory 7 Administration... in the suppression of terrorism", 75/ the 
Jewish AgenFy was a foreign power and the allodation of control ofTerritory 
to it es the de facto government of "the Jewish State" in the Partition Reso- 
lution was a clear violation of article 5. 

Article 6 of the Mandate required the Mandatory Administration to "faci- 
litate Jewish immigration" providing "that the rights and position of other 
sections of the population are not prejudiced". There are three subsidiary 
claims involved. The first is that the immigration which took place was not 
a Jewish immigration, but that it was a politically motivated Zionist immi- 
gration. The second claim is that it was not an "immigration" et all as the 
term is commonly understood in both its factual and its legal aspects. It was 
rather an invasion by Zionist messes which subverted the Palestinian community 
under the guise of immigration. The third claim is that, whether it should be 
termed an immigration or an invasion, it resulted in flagrant violation of 
"the rights and position of other sections of the population" including depri- 
ving them of their homes and their livelihoods. The basic charge of illega- 
lity here is that the General Assembly compounded the illegalities of ,the 
Mandatory in this respect by acting upon and giving effect to the Zionist 
"immigration" which was carried out in violation of the Mandate provisions. 

Article 1 of the United Nations Charter, dealing with the Purposes and 
Principles of the United Nations, sets forth as the second of these the deve- 
lopment of "friendly relations among nations based upon respect for the principle 
of equal rights and self-determination of peoples". Article 73 concerning non- 
self-governing territories provides that members of the UN which assume trustee- 
ship responsibilities accept "a sacred trust" and are obligated "to develop 
self-government to take due account of the political aspirations of the peoples, 
and to assist them in the progressive development of their free political insti- 
tutions". The claim is that, even though these Charter provisions do not expli- 
citly apply to the Palestine Mandate, they are nevertheless e fortiori applicable. 
It would, so the argument goes, be totally beyond the powers of the General 
Assembly to deal with a League Mandate in disregard of the Charter principle of 
self-determination which binds the United Nations including, of course, the 
General Assembly. 76/ The Partition Resolution, it is claimed, as a partition 
of the country age&t the will of the overwhelming majority of the native popu- 
lation, was e flagrant violation of the principle of self-determination and 
therefore illegal. 
-- 

D/ Supre note 37. 

a/ Self-det erminetion is considered in more detail in infre Section IV. 
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2. Claims of Validity 

Article 2 (7) of the Charter prohibit8 the United Nation8 from inter- 
vening tlin matter8 which are essentially within the domestic jurisdiction 
of any state". Palestine, however, had been regarded as a matter of inter- 
national concern for some time prior to 1947. This is demonstrated by 
article 22 (4) of the League Covenant a8 well as by the Palestine Mandate. 
In 1947 Palestine, although under a Mandate, was not a State, Consequently, 
there was no possibility of claiming Palestinian domestic jurisdiction as a 
bar to action by the General Assembly. In addition, the presence of a large 
number of recently arrived European immigrants tended to make Palestine a 
continuing concern to the international community. 

There can be no doubt but that the self-determination issue was a central 
one in the Palestine question. Self-determination is usually conceived as the 
right of the majority within an established political unit to determine its 
own future. There was strong evidence that Palestine was an established self- 
determination unit because of the provisions of the League Covenant 77/ and 
of the Palestine Mandate. 78/ The Palestinians and the Zionists in a-sense 
were agreed upon what mighTbe characterized broadly a8 self-determination 
for Palestine. The Palestinians' objective was self-determination for all the 
inhabitants of Palestine in a unitary State, Whereas the Zionists' objective was 
self-determination for the European immigrant minority without regard to the 
rights of the majority population. Both the Palestinian8 and the Zionists 
agreed upon the entire area of Palestine 88 the appropriate unit, but with the 
central difference that each group wanted it for very different purposes. The 
existence of the self-determination issue made the Palestine question a parti- 
cularly appropriate one for action by the General Assembly. From a practical 
standpoint there was no alternative forum which could have dealt with the issue 
so authoritatively. 

In 1947 the Zionist terror B/ along with the Palestinian counter-terror SO/ 
were creating a situation in which the most basic human right8 were being denied 
including the right to life itself. This coercion situation made it essential 
for the United Nation8 to take immediate steps to protect human rights and it 
attempted to do so through the detailed human right8 provision8 of the Partition 
Resolution. The Charter treats the achievement of human right8 as a basic prin- 
ciple and this provided additional authority for the General Assembly to act. 

It should be recalled that Great Britain a8 the Mandatory Power addressed 
its request for United Nation8 assumption of responsibility Concerning the future 
government of Palestine to the General Assembly. The General Assembly has 

n/ Art. 22 (4). 

78/ Inter cilia, art. 
tutions"), art. 

2 (concerning "the development of self-governing 
3, art. 5 and art. 6. 

insti- 

B/ See D. Hirst, The Gun and the Olive Branch: The ROOt8 of Violence in the 
Middle East (Faber and Faber, London, 1977) passim. See also L 1947-T 5 Foreign 
Rels. JJ.S., supra note 37. 

80/ Id - _' 
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comprehensive legal authority over the International Trusteeship system as 
provided in Chapter XII of the Charter. It also has supervisory authority 
in law over League of Nations Mandates as the successor to the Assembly of 
the League of Nations, as the International Court of Justice stated with 
particular reference to the South-West Africa Mandated Territory in the 1950 
Advisory Opinion on the sub,ject : 

"The Court has arrived nt the conclusion that the General Assembly 
of the United Nations is legally qualified to exercise the supervisory 
functions previously exercised by the League of Nations with regard to 
the administration of the Territory , and that the Union of South Africa 
is under an obligation to submit to supervision and control of the 
General Assembly and to render annual reports to it". 811 - 

Article 80 (1) of the UN Charter provides that, with the exception of 
provisions written into trusteeship agreements: 

I, 
. . . nothing in this Chapter shall be construed in or of itself to alter 

in any manner the rights whatsoever of any states or any peoples or the 
terms of existing international instruments to which Members of the United 
Nations may respectively be parties". 

The comprehensive wording, "the rights whatsoever of any states or of any 
peoplesW, encompasses the rights which the native Palestinians had under the 
provisions of the Mandate for Palestine including the Balfour Declaration first 
safeguard clause. Upon the termination of the Palestine Mandate, the Partition 
Resolution constituted an undertaking to preserve human rights for all Pales- 
tinians on a non-discriminatory basis. The human rights provisions of the 
Partition Resolutions continue to bind the State of Israel because it does not 
have the legal authority to exercise rights under that resolution without com- 
plying with the correlative obligations. 

3. The continuing Validity of the Partition Resolution 

The adoption of the Partition Resolution by the two-thirds vote required 
for important questions gave it a high degree of legal authority. The represen- 
tative of the Jewish Agency, Mr. Shertok (later the foreign minister and the 
prime minister of the Government of Israel), referred to its "binding force" on 
27 April 1948: 

"With regard to the status of Assembly resolutions in international law, 
it was admitted that any which touched the national sovereignty of the 
Members of the United Rations were mere recommendations and not binding. 
However, the Palestine resolution was essentially different for it concer- 
cerned the future of a territory subject to an international trust. hlY 

&/ International Status of South-West Africa, Advisory Opinion of 11 July 1950, 
L-1950-7 T.C.J., p. 128 at 137. See also /'1955-7 I.C.J., p. 67 at 76 and /'-1971-T 
I.C.J., p. 16 at 43. 
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the United Nations as a whole was competent to determine the future 
of the territory, and its decision, therefore, had a binding force. 821 - 

The State of Israel has placed heavy reliance upon the Partition Reso- 
lution as providing legal authority. 831 Its Declaration of the Establishment 
of the State of Israel, after referring to General Assembly resolution 181 as- 
"a resolution calling for the establishment of a Jewish State in Eretz-Israel", 
continues: "This resolution by the United Nations of the right of the Jewish 
people to establish their State is irrevocable". 84/ Another paragraph of the 
Declaration provides that the State is establishe?'By virtue of our Natural 
and Historic Right snd on the Strength of the Resolution of the United Nations 
General Assembly". &/ Although the Preamble to the Palestine Mandate refers 
to "the historical connection of the Jewish people with Palestine", 86/ the 
negotiating history of this wording reveals that the Zionist claim oFlegal 
right on an historic basis was rejected. &/ Therefore, it appears that the 
Partition Resolution is the preeminent juridical basis for the State of Israel. 

The Arab States not only voted against partition, but they initially took 
the position that it was invalid. It is, therefore, significant that they have 
subsequently relied upon it in presenting legal arguments on behalf of the 
Palestinians. The Arab States are now not only supporting the basic principles 
of the Partition Resolution, but subsequent General Assembly resolutions which 
are consistent with those principles as well. 88/ The Arab States 'were deeply - 

82/ U.N. Dot. A/C. l/SR. 127, p. 7 (27 April 1948). - 

83/ In addition to the primary sources considered in the text, it is signi- 
fican=hat the authoritative Zionist lawyer, Professor N. Feinberg, has argued 
in favor of the validity of the Partition Resolution. The Arab-Israel Conflict 
in International Law (Magnes Press, Jerusalem, 19701, Chapter VI. 

It is recognized that the Government of Israel has placed less reliance 
on the Partition Resolution since its extensive military conquests during the 
intense hostilities of June 1967. 

84/ Supra note 66 at para. 9. - 
8J/ Id. at para. 10. 
86/ Supra note 36, Preamble para. 3. - 
87/ Dr. Weizmann states : - 

"The most serious difficulty arose in connection with a paragraph in the 
Preamble--the phrase which now reads: 'Recognizing the historical connection of 
the Jews with Palestine'. Zionists wanted to have it read: 'Recognizing the 
historic rights of the Jews to Palestine*. But Curzon /'-the British Foreign 
Secretary_7 would have none of it...(l 

Trial and Error: The Autobiography of Chaim Weizmann (East and West Lib., 
London, 19501, p. 348. 

881 See infra.,Sections III, IV and V. - 
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disturbed by what they initially regarded as the violation of the right of 
self-determination by the Partition Resolution. The self-determination 
issue may have been resolved in an unusual manner, but it is not possible 
to conclude as a matter of law that the particular method of self-determi- 
nation in two States was invalid per se. 

The Partition Resolution continues to provide legal authority, combined 
with restrictions upon that authority, for each of two States in Palestine, 
It is important to recognize that validity in law is not dependent upon eub- 
sequent effectuation. Even though there has been little effectuation of many 
of the specific provisions of the Partition Resolution, it is not possible to 
say that this demonstrates its invalidity. The subsequent resolutions of the 
General Assembly recognizing the right of return of individual Palestinians, 
as well as those recognizing the Palestinians as a people with national rights, 
are consistent with the basic conception of partition and two States in 
Palestine. The subsequent resolutions of the General Assembly are also consis- 
tent with the continued existence of the State of Israel, as one of the States 
authorized in the Partition Resolution , provided that it complies with the 
obligations which are conjoined with the authorization to establish the State. 891 
The actions of the General Assembly concerning Palestine have been taken, it - 
should be emphasized, with the affirmative participation of a substantial ma- 
jority of the States of the world community which comprise the Assembly's 
membership and thereby constitute a worldwide consensus of support of the 
continuing validity of the basic principles of the Partition Resolution. 

&/ The International Court of Justice has considered the relationship 
between obligations and rights in connection with the then Mandated Territory 
of South-West Africa: 

"The authority which the Union Government exercises over the Territory 
is based on the Mandate. If the Mandate lapsed, as the Union Government 
contends, the latter's authority would equally have lapsed. To retain the 
rights derived from the Mandate and to deny the obligations thereunder 
could not be justified". 

Sum-a note 81, L-1950-7, I.C.J., p. 128 at 133. 

If the principle of reciprocal rights and obligations under the League 
Mandate for South-West Africa, was lawfully applied to the Union of South Africa, 
there is no reason why the principle should not be equally applicable to the 
State of Israel under the Palestine Partition Resolution. 
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III. THE RIGHT OF RETURN 

A. The Background of the Right of Return in Practice and Law 

For most individuals the actual practice of returning to one's home or 
country is so commonplace a part of everyday living that the right of return 
as a legal concept is given little attention. The great majority of people 
in the world are able to exercise the customary right of return based upon 
state practice. 901 The Palestinians, however, are in an unusual situation 
because their right of return has been systematically denied to them ever 
since the events of 1947 and 1948. s/ 

Historically, the right of return was so universally accepted and practi- 
ced that it was not deemed necessary to prescribe or codify it in a formal. 
manner. In 1215, at a time when rights were being questioned in England, the 
Magna Carta was agreed to by King John. It provided that: "It shall be lawful 
in the future for anyone... to leave our kingdom and to return, safe and secure 
by land and water..." 92/ - 

Particular provisions have been made to protect the right of return, termed 
"repatriation", in armed conflict and belligerent occupation situations. The 
four Geneva Conventions of 1949 concerning the protection of war victims z/ 
contain many provisions relating to the repatriation of such victims. 941 

9Ol This usual state practice is apparently uncontroversial and, therefore, 
not the subject of diplomatic and juridical contention. 

91/ In contrast to the usual or normal situation referred to in supra note 90, 
the denial of the right of return to the Palestinians has resulted in controversy. 
See e.g. infra note 101. 

92/ Magna Carta, Ch. 42. The translation quoted is from S.E. Thorne et al., 
The Great Charter: Four Essays on Magna Carta and the History of our Liberty 
(Pantheon Books, N.Y., 1.965) p. 133. 

u/ The following are the four Conventions of 1949: 

I. Geneva Convention for the Amelioration of the Condition of the Wounded 
and Sick in Armed Forces in the Field, 75 U.N.T.S., p. 31; II. Geneva Convention 
for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members 
of Armed Forces at Sea, 75 U.N.T.S., p. 85; III. Geneva Convention Relative to 
the Treatment of Prisoners of War, 75 U.N.T.S., p. 135; IV. Geneva Convention 
Relative to the Protection of Civilian Persons in Time of War, 75 U.N.T.S., p. 287. 

941 conv. I: arts. 5, 63; Conv. II: arts. 6, 62; Conv. III: inter alia, 
arts.3, 46-48, 109-119, 142; Conv. IV: inter alia, arts. 6, 36, 4521, 134, 158. 
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These Geneva Conventions have been ratified by almost 88 many St8tes as 
have ratified the United Nations Charter, including all of the Ststes which 
have been involved in the recurring hostilities in the Middle East. Among the 
most important common provisions which appear in each of the four Conventions 
is one, which limits the effect of a denunciation of the Convention by a state 
party during a conflict or a belligerent occupation. It provides that such a 
denunciation: 

tt . . . shall not take effect until peace has been concluded, and until 
after operations connected with the release, repatriation and re-esta- 
blishment of the persons protected by the present Convention have been 
terminated". D/ 

This provision is a recognition in multilateral treaty law of the impor- 
tance of the right of return or repatriation. Its broad ambit applies to 
protected civilian persons &/ as well as to prisoners of w8r s/ and disabled 
military personnel. 981 - 

The Geneva Civilians Convention of 1949 also contains a significant law 
making provision designed to prevent the removal of protected civilian persons 
so that they will not be in a position where they need to claim their right of 
return. The relevant article states: 

"Individual or mass forcible transfers 8s well as deportations of pro- 
tected persons from occupied territory to the territory of the Occupying 
Power or to that of any other country, occupied or not, are prohibited, 
regardless of their motive". s/ 

This provision of the Convention is important for present purposes because 
it indicates that the state parties, including the State of Israel, were willing 
to go beyond the requirement of the right of return by prohibiting expulsions. 
Such a preventive approach can only be adopted by those who consider the less 
comprehensive right of return as being inadequate in belligerent occupation 
situations. The human values protected by the right of retun! and the prohibi- 
tion of transfers and deportations are the same, although the advantage of 
effective prohibition is that it would make it unnecessary to exercise the 
right. 

z/ Conv. I; art. 63 (3); Conv. II: art. 63 (3); Conv. III, art. 142 (3). 
Conv. IV: art. 158 (3). 

96/ Defined in Conv. IV, art. 4. -- 

a/ Defined in Conv. III, 8rt. 4. 

981 Defined in Conv. - I, art. 13 end in Conv. II, art. 13. 

92i Art. 49 (1). 
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The Universal Declaration of Human Rights provides in relevant part: 
"Everyone has the right to leave any country, including his own, and to 
return to his country". lOO/ The broad ambit of the quoted language, 
including the terms "everyOne" and flcountry" requires some emphasis. 
Unless the right of return is interpreted with appropriate breadth, it 
would require no more than a legalistic trick to expel certain inhabitants 
and then to deny them return on the false grounds that they are not na.- 
tionals of the expelling State. There has been an attempt to justify the 
denial of the right of return of the Palestinians by arguing that the 
quoted provision of the Universal Declaration obligates States "to permit 
the return of their citizens or nationals only". lOl/ This argument would 
merely require discriminatory municipal statutes tobar the return of inha- 
bitants to their country. 102/ 

The International Covenant on Civil and Political Rights contains a 
similar provision which states: "NO one shall be arbitrarily deprived of the 
right to enter his own country'. 1031 Like the Universal Declaration, it 
avoids the use of narrow terms such as "nationals" and "statetl. 

Count Folke Bernadotte, the United Nations Mediator for Palestine, in 
his Progress Report of 16 September 1948, 104/ set forth "seven basic 
premisesll concerning the situation in Palestine. One of them, under the 
heading of the "Right of Repatriation", stated that: 

"The Right of innocent people, uprooted from their homes by the 
present terror and ravages of war, to return to their homes, should 
be affirmed and made effective, with assurance of adequate compensa- 
tion for the property of those who may choose not to return". 105/ 

This basic premise was restated in the same Progress Report as a speci- 
fic recommendation to the United Nations: 

"The right of the Arab refugees to return to their homes in Jewish- 
controlled territory at the earliest possible date should be affirmed 
by the United Nations, and their repatriation, resettlement and 

lOO/ Art. 13 (2). The Universal Declaration was approved by G.A. lies. 217 A 
(III),(lO December 1948), 3 U.N. GAOR, Resolutions, PP. 71-77, U.N. Dot. A/810, 
(21 Sept.-12 Dec. 1948). 

lOl/ K.N. Radley, "The Palestinian Refugees: The Right to Return in Inter- 
national Law", 72 Am. J. Int'l Law, p. 586 at 613 (1978). 

1021 See the text accompanying supra notes 69, 70 and 71. 

1031 Art. 12 (4). This International Covenant has been approved by 
G.A.%s. 2200 (XI) (16 December 1966), 21 U.N. GAO?, Sun?. 16, pp. 49-60. 

lol+/ 2U.N. GAOR, SUPP. 11, pp. 1-19; U.N. Dot. A/648,(21 Sept.-l2 Dec. 1948). 

105/ Supra note 104 at VIII 3 (e), p. 17. --L- 
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economic and social rehabilitation, and payment of adequate compen- 
sation for the property of those choosing not to return, should be 
supervised and assisted by the United Nations Conciliation 
Commission..." 106/ 

It is significant that Count Bernadotte did not recommend the creation 
of a new right, but instead recommended that the right to return "be affirmed 
by the United Nations". Consistent with this recommendation, subsequent re- 
solutions of the General Assembly have sought to affirm and make effective an 
existing right. The right of return, based on state practice, was apparently 
regarded as an established part of customary international law as well as one 
of "the general principles of law recognized by civilized nations". 

B. General Assembly Resolutions applying the Right of Return 

1. Resolutions 194 (III) and 513 (VI) concerning the 1947-1948 Refugees 

Count Bernadette's mediation mission was ended on 17 September 1,948 when 
he was assassinated by Israeli terrorists. On 11 December 1948, the General 
Assembly adopted resolution 194 (III) 1071 entitled "Palestine--Progress Report 
of the United Nations Mediator". Thisresolution was a comprehensive effort to 
deal with the ongoing conflict situation in Palestine and consisted of fifteen 
paragraphs. It established a Conciliation Commission for Palestine composed of 
three Member States of the United Nations (France, Turkey and the United States). 
The Commission was given broad authority to carry out the functions previously 
entrusted to the United Nations Mediator for Palestine and was instructed to 
assist the governments and authorities involved in the Palestine conflict with 
the purpose of achieving "a final settlement of all questions outstanding 
between them". 108/ In the context of this major diplomatic and negotiating 
role assigned tohe Conciliation Commission, paragraph 11 deals with the refu- 
gees by stating that the General Assembly: 

"Resolves that the refugees wishing to return to their homes and live at 
peace with their neighbours should be permitted to do so at the earliest 
practicable date, and that compensation should be paid for the property of 
those choosing not to return and for the loss of or damage to property 
which, under principles of international law or in equity, should be made 
good by the Governments or authorities responsible. 

"Instructs the Conciliation Commission to facilitate the repatriation, 
resettlement and economic and social rehabilitation of the refugees and 
the payment of compensation, and to maintain close relations with the 
Director of the United Nations Relief and Works Agency for Palestine Refu- 
gees and, through him, with the agpropriate organs and agencies of the 
United Nations". 

1061 Id. at VIII 4 (i), P- 18. -- 

107/ 3 U.N. GAOR, Resolutions, pp. 21-25, U.N. Dot. A/810, (21 Sept.-l2 Dec. 1948). 

1081 a., para. 5. 
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The text of paragraph 11 appears to have been written on the assumption 
that the principle or right of return was not in issue and that the central 
task was achieving practical implementation of repatriation. Therefore, it 
authorized the Conciliation Commission to deal with the Government of Israel 
on the subject. The conciliatory wording of the entire resolution was appa- 
rently based on the assumption that the Government of Israel would cooperate 
in good faith with the Conciliation Commission and "take all possible steps to 
assist in the implementation of the present resolution". log/ It was realized 
later that the efforts of the Conciliation Commission, like those of the United 
Nations Mediator before it, were a failure and did not effectuate the right of 
return of the Palestinian Arab refugees. 

Paragraph 11 provides for two specifics concerning the implementation of 
the right of return. First, the refugees themselves are entitled to choose 
whether or not they wish to return to their homes within the de facto boundaries 
of the State of Israel. Second, the refugees are to be compensated for the loss 
of or damage to their property whether or not they choose to return. The speci- 
fication that the refugees wishing to return should also wish to "live at peace 
with their neighbours" should be interpreted as a reassurance to the St'ate of 
Israel that it would not be faced with an internal security problem following 
the return of the refugees. The additional provision that return should be 
carried out at the "earliest practicable date" is consistent with the approach 
that the Conciliation Commission was to use diplomatic and mediation efforts to 
have the State of Israel comply with the terms of the resolution. 

The Conciliation Commission for Palestine has given a careful interpretation 
to paragraph 11: 

"The General Assembly had laid down the principle of the right of the 
refugees to exercise a free choice between returning to their homes and 
being compensated for the loss of or damage to their property on the one 
hand, or, on the other, of not returning to their homes and being ade- 
quately compensated for the value of the property abandoned by them". llO/ 

This interpretation is consistent with General Assembly resolution 194 (III) 
as well as subsequent resolutions. 

The General Assembly again confronted the situation caused by the failure 
of repatriation on 26 January 1952 when it adopted resolution 513 (VI) lx/ 
which provided in paragraph 2 that its provisions were without prejudice to the 
repatriation provisions of resolution 194, paragraph 11. Paragraph 2 continued 
by endorsing a program proposed by the United Rations Relief and Works Agency 
for Palestine Refugees in the Near East (UNRWA) designed to expedite the reinte- 
gration of the displaced Arabs into the economic life of the area. It provides 
that this is to be accomplished either by repatriation, as enunciated in reso- 
lution 194, or through resettlement elsewhere. Resettlement was apparently offered 

1091 Id., para. 14. 

llO/ Historical Survey of Efforts of the U.N. Conciliation Commission for 
Palestine to Secure the Implementation of Paragraph 11 of G.A. Resolution 194 (III), 
para. 38.; U.N. Dot. A/AC.??S/W.81/Rev.2, pp. 20-21. 

1111 6 U.N. GAOR, Supp. 20, pp. 12-13, (6 NOV. 1951-5 Feb. 1952). 
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as a practical alternative to the principle of repatriation which had thus 
far not been practically obtainable. 

2. Resolutions 2452 (XXIII), 2535 (XXIV) and 2963 (XXVII) concerning the 
1947-1948 and 1967 Refugees. 

In the years following the intense hostilities of June 1967, the General 
Assembly adopted a series of resolutions which treat separately the right of 
return of the group of Palestinians displaced as a result of the 1947-1948 
conflict and of the group displaced as a result of the 1967 conflict. The 
dichotomy first appears in General Assembly resolution 2452 of 
19 December 1968 112/ which serves as the functional paradigm for the aigni- 
ficant substantiv~esolutions that followed, specifically resolutions 2535 
and 2963, 

The prefatory language of General Assembly resolution 2452 B, dealing with 
the 1947,1948 refugees, after recalling both resolutions 194 and 513, further 
recalls those resolutions which affirm the principles of repatriation and 
resettlement stated in.194 and 513. Consistent with the tenor of the prece- 
ding resolutions, operative paragraph 1 of resolution 2452 B provides that 
the General Assembly: 

"Notes with deep regret that repatriation or compensation of the refugees 
as provided for in paragraph 11 of General Assembly resolution 194 (III) has 
not been effected, that no substantial progress has been made in the pro- 
gramme endorsed in paragraph 2 of resolution 513 (VI) for the reintegration 
of refugees either by repatriation or resettlement and that, therefore, the 
situation of the refugees continues to be a matter of serious concern". 

Operative paragraph 4 of the same resolution states that the General 
Assembly: 

"Notes with regret that the United Nations Conciliation Commission for 
Palestine was unable to find a means of achieving progress in the imple- 
mentation of paragraph 11 of General Assembly resolution 194 (III), and 
requests the Commission to exert continued efforts towards the implemen- 
tation thereof". 

In summary, in spite of past failure the General Assembly continued to rely 
upon diplomatic methods by the Conciliation Commission to obtain implementation 
of the right of return of the 1947-1948 refugees. 

Resolution 2452 A, dealing with the 1967 refugees, recalls Security Council 
resolution 237 of 14 June 1967 which calls upon the Government of Israel "to faci- 
litate the return of those inhabitants who have fled the areas since the outbreak 
of hostilities". The prefatory wording of 2452 A emphasizes the "requirement" of 
the refugees' "speedy return to their homes and to the camps which they formerly 

112/ 23 U.N. GAOR, Supp. 18, pp. 21-22. 
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occupied". This wording indicates accurately that some of the 1947-.1948 
refugees who had fled to camps on the West Bank of the Jordan were again 
made refugees in 1967. 

In resolution 2452 A, the General Assembly bypasses the Conciliation 
Commission for Palestine, addresses the Government of Israel directly concer- 
ning the 1967 refugees, and asks the Secretary-General to follow and. report 
upon "the effective implementation of the resolution". 113/ Unlike reso- 
lution 194, there is no reassurance to the State of Isrxthat those retur- 
ning desire to "live at peace with their neighbours". Israel is directly 
called upon to take "effective and immediate steps for the return without 
delay" 114/ of the inhabitants who fled the area since the outbreak of hos- 
tilities. Like resolution 194 (III), it appears to be written upon the 
assumption that the right of return is established and that the central task 
is to obtain its implementation. 

On 10 December 1.969, almost one year after the adoption of resolution 2452, 
the General Assembly adopted resolution 2535. 115/ Resolution 2535 A concerning 
the 1947-1948 refugees recalls, inter alia, rezutions 194, 513 and 2452. Like 
2452 B, resolution 2535 A expresses regret over the fact that the refugees of 
the 1947-1948 conflict have not been repatriated or resettled pursuant to reso- 
lutions 194 and 513. As with earlier resolutions, it requests the Conciliation 
Commission to continue efforts towards implementation of the right of return of 
the 1947-1948 refugees. 

Resolution 2535 B deals with the 1967 refugees. Its first preambular para- 
graph states: 

"Recognizing that the problem of the Palertine Arab refugees has arisen 
from the denial of their inalienable rights under the Charter of the United 
Nations and the Universal Declaration of Human Rights". 

The resolution recalls Security Council resolution 237 (1967) and General 
Assembly resolutions 2252 and 2452 A, all of which deal with the 1967 refugees. 
The operative paragraphs of resolution 2535 B reaffirm "the inalienable rights 
of the people of Palestine", 11.6/ draw attention to the State of Israel's refusal 
to implement the resolutions concerning the 1967 refugees 117/ and request the 
Security Council to take effective measures to ensure theirimplementation. 118/ 

General Assembly resolution 2963 of 13 December 1972 x/ deals with several 
important matters including the national rights of the people of Palestine. It 
follows the general pattern of the resolutions just considered concerning the 
return of the refugees. Resolution 2963 A recalls the relevant resolutions and 
no+,zs with deep regret that resolution 194, paragraph 11 concerning the 1947-1948 

1131 Operative para. 2. 
114/ Operative para. 1. 
1151 24 U.N. GAOR, Supp. 30, pp. 25-26. 
1161 Para. 1. 

117/ Para. 2. 
118/ Para. 3. 

119/ 27 U.N. GAOR, SUPP. 30, pp. 27-29 
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refugees remains unimplemented. It requests the Conciliation Commission to 
continue efforts towards its implementation. 

Resolution 2963 D, in contrast, recalls the relevant resolutions dealing 
particularly with the 1967 refugees and in operative paragraph 1 affirms 
"the right of the displaced inhabitants to return to their homes and ctunps'I. 
Operative paragraph 4 states that the General Assembly "Calls once more upon 
Israel immediately to take steps for the return of the displaced inhabitants". 
Operative paragraph 6 requests the Secretary-General to report upon implemen- 
tation. Resolution 2963 C concerns the refugees expelled from the Gaza Strip, 
and operative paragraph 4 calls upon Israel "to take immediate and effective 
steps for the return of the refugees concerned to the camps from which they 
were removed..." 

3. Resolutions 3089 (XXVIII), 3236 (XXIX) and Subsequent Resolutions cancer- 
ning the Inalienable Right to Return to the Area of Palestine 

Resolution 3089 of 7 December 1973 120/ follows a somewhat similar pattern 
to resolution 2963 which has just been considered, The 1947-1948 refugees are 
dealt with in resolution 3089 B in a manner like that employed in earlier reso- 
lutions requesting the Conciliation Commission "to exert continued efforts" to 
effectuate the right of return provided for in resolution 194. Resolution 3089 C 
concerns the 1967 refugees and those expelled from the Gaza Strip and elsewhere 
during and after the intense hostilities of October 1973. It provides reco- 
gnition and reaffirmation of their right of return in operative paragraph 1 which 
explicitly reaffirms "the right of the displaced inhabitants, including those 
displaced as a result of recent hostilities, to return to their homes and camps". 

Operative paragraph 3 of resolution 3089 D refers to "the inalienable rights 
of the people of Palestine" and states that "the enjoyment by the Palestine Arab 
refugees of their right to return to their homes and property, recognized by the 
General Assembly in resolution 194 (III) of 11 December 1948, which has been 
repeatedly reaffirmed by the Assembly since that date" is indispensable for 
“a just settlement of the refugee problem". The broad reference to the right of 
the refugees "to return to their homes and property" should be interpreted as 
including return to the State of Israel as it existed with pre-June 1967 de facto 
boundaries as well as to the Israeli-occupied Arab territories. It is clear that 
the right of return, as a right of individual Palestinians, may be exercised 
throughout Palestine including the State of Israel within whatever de facto 
boundaries it may have now or de jure boundaries that may be ultimately deter- 
mined for that State. 

Resolution 3236 of 22 November 1974 121/ is one of the most fundamental 
actions of the General Assembly concernin=he right of return and is notable 
in that it does not contain the dichotomy of separate provisions previously 

120/ 28 U.N. GAoR, supp. 30, pp. 26-28. 

i21/ 29 u.N. GAOR, sup& 31, p. 4. 
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utilized for the 1947-1948 refugees and those of 1967 and 1973. After 
referring in operative paragraph 1 to the national inalienable rights of 
"the Palestinian people", 122/ this resolution provides in operative para- 
graph 2 that the General AGmbly: 

"Reaffirms also the inalienable rights of the Palestinians to return 
to their homes and property from which they have been displaced and up- 
rooted, and calls for their return". 

This paragraph emphasizes the significance of the right of return of the 
Palestinians by describing it as "inalienable". The characterization of rights 
as "inalienable" should be interpreted as meaning that they cannot be surren- 
dered or otherwise terminated. Such fundamental rights may consequently be 
regarded as having unusual strength and permanence of a kind not associated 
with less important rights. 

It should be mentioned that the right specified here, as in reso- 
lution 3089 D, is of individual Palestinians to return, as distinguished from 
Palestinian national rights. The geographical reference of paragraph 2 is a 
comprehensive one. The term "their homes and property" covers areas of the 
State of Israel, whether as defined by the Palestine Partition Resolution or 
as it existed de facto prior to June 1967, and it also includes homes and pro- 
perty which are located in the territories occupied by Israel since ~967. 

The present interpretation of resolution 3236 is not only required by the 
different wording of operative paragraph 1 dealing with national riglhts and 
operative paragraph 2 dealing with individual rights, but it i,s also required 
by the previous resolutions of the General Assembly including the Pa:Lestine 
Partition Resolution 181. There is nothing in resolution 3236 which derogates 
from resolution 181. Resolution 3236 is entirely consistent with th'e basic 
principle of two national States in Palestine which is embodied in r8esolution 181. 
It should also be mentioned that resolution 3236 is fully consistent with the pro- 
visions of the United Nations Charter including the principle of the sovereign 
equality of Member States. The sovereign equality of the State of Israel is not 
in question but, like other States, it must have its boundaries established in 
a lawful manner and honor the right of return as established in law and reco- 
gnized by the world community through the General Assembly. 

It may be suggested in opposition to the Palestinian right of return to the 
area within the lawful authority of the State of Israel that this would change 
"the Jewish character" of the State of Israel. It must be recognized that the 
tenn, "the Jewish character", is really a euphemism for the Zionist discrimina- 
tory statutes of the State of Israel which violate the human rights provisions 
of the Partition Resolution. l23/ The matter was put directly by then Israeli 
Defense Minister Dayan shortlyfter the intense hostilities of June 1967. He 
gave the following response to a reporter's question about Israel's ability to 
absorb the Arab population in the then recently occupied territories: 

1221 Such national rights are considered in Section IV. 

12?/ See supra notes 69 and 70. 
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"Economically we can; but I think that is not in accord with our 
aims in the future. It would turn Israel into either a binational 
or poly-Arab-Jewish state instead of the Jewish State, and we want 
to have a Jewish state. We can absorb them, but then it won't be 
the same country". 1241 

The United Nations is under no more of a legal obligation to maintain 
Zionism in Israel than it is to maintain apartheid in the Republic of South 
Africa. 

Some subsequent resolutions concerning the right of return have reflected 
the earlier distinction between the 1947-1948 refugees and the 1967 and sub- 
sequent ones. For example, resolution 31/15 A of 23 November 1976 125/ dealing 
with the 1947-1948 refugees notes with deep regret that repatriation or compen- 
sation as provided for in paragraph 11 of General Assembly resolution 194 has 
not been achieved. Resolution 31/15 D dealing with the refugees displaced 
since 1967 reaffirms their right "to return to their homes and camps in the 
territory occupied by Israel since 1967”. The same resolution calls upon 
Israel again to take "immediate steps)) for the return of the displaced inha- 
bitants and to desist from all measures obstructing their return. 

Other subsequent resolutions, such as 3376 (XXX) of 10 November 1975 @/ 
have followed the pattern of resolution 3236 by referring to the exercise by 
the Palestinians of "their inalienable right to return to their homes and pro- 
perty from which they have been uprooted". Resolution 33/28 A 127/ of 
7 December 1978 reaffirms that a just and lasting peace in the Middle East 
cannot be achieved without, inter alia, the attainment of "the inalienable 
rights of the Palestinian people, including the right of return..." 

c. Security Council Resolutions 

The Security Council has had, at the most, a minor role in dealing with 
the Palestinian refugees. Its resolution 73 of 11 August 1949 1281 expressed 
the hope that the "Governments and authorities concerned" in thz947-1948 
conflict would undertake to seek agreement "by negotiations conducted either 
with the Conciliation Commission or directly" to achieve agreement on "all 
questions outstanding between them" 129/,including necessarily the refugee 
question, although it was not specifxlly mentioned. The parties did not 
achieve any agreement in spite of the efforts of the Conciliation Commission. 
The Palestinians were, of course, concerned with the crucial issues at stake 
in Palestine, but they had at that time neither a government nor a public body 
which could effectively represent their interests. 

124/ Quoted by I.F. Stone, "For a New Approach to the Israeli-Arab Conflict" 
in GG V. Smith (ea.) Zionism--The Dream and the Reality: A Jewish Critique 
(Barnes and Noble, New York, 1974) p. 197 at 209-210. 

1251 31 U.N. GAOR, SUPP. 39, p. 48. 
126/ 30 U.N. GAOR, Supp. 34, pp. 3-4. 
1271 U.N. Press Release, p. -- 11, U.N. Dot. GA/5942, 33rd Sess., (5 Feb. 1979). 
1281 U.N. SCOR, Fourth Year, pp. 8-9. 
129/.0perative pars. 1. 
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Following the intense hostilities of June 1.967, the Security Council 
adopted resolution 237 of 14 June 1.967. 130/ The first operative paragraph 
of the resolutions calls upon the Cover&&t of Israel "to facilitate the 
return of those inhabitants who have fled the areas since the outbreak of 
hostilities". In view of the time of the resolution and of the conflict 
situation, this should be taken to refer to the 1.967 refugees. Other 
provisions of the resolution seek to obtain adherence to the obligations of 
the Geneva Prisoners of War and Civilians Conventions of 1949. 

Security Council resolution 242 of 22 November 1967 131/ attempts to 
establish a framework for "a just and lasting peace in thziddle East" E/ 
by enunciating certain principles. Among these, "the necessityfl for "achie- 
ving a just settlement of the refugee problem" 133/ is set forth. There are 
no elements of such a just settlement stated in-e resolution and the only 
authoritative principles adopted by the United Nations on this subject remain 
the General Assembly resolutions which have been considered above. 

Security Council resolution 338 of 22 October 1973 134/ calls for a cease 
fire in the then intense hostilities in the Middle East. 3 may also have some 
connection with the Palestinian refugees since operative paragraph 2 calls upon 
the parties concerned to start implementing all of the parts of Security Council 
resolution 242 immediately following ;he cease fire. To the present time reso- 
lution 242, including the reference to the refugees, has not been implemented 
although it has been consistently referred to as the basis upon which peace 
must be established. 

l3O/ U.8. SCOR, Twenty-second Year, pp. 5-6. 

131/ U.N. SCOR, Twenty-second Year, pp. 8-9. 

132/ Preambular para. 2. 

u/ Operative pare. 2 (b). 

X34/ U.N. SCOR, Twenty-ebghth Year, P. 10. 
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IV. THE NATIONAL RIGHTS OF THE PEOPLE OF PALESTINE 

The United Nations Charter pertains to peoples as well as to States. 
Among the purposes of the United Nations specified in the first article of 
the Charter is: 

"TO develop friendly relations among nations based on respect for 
the principle of equal rights and self-determination of peoples..." 135/ 

This marks a significant departure from the old legal theory that inter- 
national law accords rights only to States and Governments and not to groups 
or individuals. 1361 

A. The Recognition of the Palestinians as a People 

The Palestinians, without distinction as to religion, were a people 
de facto as the inhabitants of the country named Palestine long before the 
twentieth Century, and they had close connections with their fellow-Arabs 
in adjoining Syria and Lebanon. The Palestinians, Syrians and Lebanese, 
along with other Arab peoples, were under the rule of the Ottoman Empire 
until the First World War. Following that conflict, Great Britain was desi- 
gnated as the Mandatory Power under the League of Nations Mandate for 
Palestine. 137/ Because the Mandate, consistent with the requirements of 
article 22 ofhe League of Nations Covenant, was designed to lead the people 
of the country to independence, it contained an implicit recognition of 
Palestinian national identity. 1.38/ The United Nations accorded the Pales- 
tinians de .jure recognition of their status as a people with national rights 
in the provisions of the Palestine Partition Resolution authorizing them to 
establish "the Arab State". 139/ From the time of that resolution in 1947 
until 1.969, however, the United Nations emphasized the Palestinians' de facto 
role as individuals who were refugees and war victims. The United Nations' 

u/ Art. 1 (2). The Preamble to the Charter states that "We the Peoples 
of the United Nations" acting through governments agree to the Charter and esta- 
blish the United Nations. The human rights provisions of the Charter, arts. 55 
and 56, encompass the rights of peoples and individuals. Art. 80 (1) refers to 
the rights of "any peoples". See Goodrich, Hambro and Simons, Charter of the 
United Nations: Commentary and Documents (Columbia Univ., New York, 3rd rev. ed., 
1969) pp. 494-500. 

136/ The contrast between the contemporary and older theories of international 
law ispointed up in McDougal, "Perspectives for an International Law of Human 
Dignity", 53 Proc. Am. Sot. Int'l L. 107 (1959) L-Address as president of the 
American Society of International Law-7. 

1371 Supra note 36. 

138/ Art. 2 of the League Mandate for Palestine, supra note 36, obligated 
the Mandatory Power to secure, inter alia, "the development of self-governing 
institutions". 

1391 G.A. Res. 181 (II), Part IA (3) and passim. 
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actions of that period were designed to implement their right of return 1401 
and achieve their elementary human rights. 

In 1969 the General Assembly shifted its perspective to acknow:Ledge the 
Palestinians as a people having rights under the United Nations Charter. The 
first preambular paragraph of General Assembly resolution 2535 B (XXIV) of 
10 December 1969 &/ recognizes "that the problem of the Palestine Arab refu- 
gees has arisen from the denial of their inalienable rights under the Charter 
of the United Nations and the Universal Declaration of Human Rights". The 
first operative paragraph provides recognition by the United Nations of the 
Palestinians as a people with a national identity by reaffirming "the inalien- 
able rights of the people of Palestine". This recognition of juridical status 
has been reaffirmed by all subsequent resolutions of the General Assembly which 
deal with the subject. General Assembly resolution 2672 C (XXV) of 
8 December 1970 l&/ follows the pattern of the resolution just considered. 
A preambular paragraph reaffirms the inalienable rights of "the people of 
Palestine" and the first operative paragraph uses the same words in referring 
to the people's national rights. The second operative paragraph repeats the 
identical words in declaring that full respect for the people's inalienable 
rights is indispensable for the achievement of a just and lasting peace. 
General Assembly resolution 3210 (XXIX) 143/ concerns the status of the people 
by providing that "the Palestinian peoples a principal party to the question 
of Palestine". It also concerns the status of its representative by inviting 
the Palestine Liberation Organization as "the representative of the Palestinian 
people" to participate in plenary meetings of the General Assembly concerning 
the question of Palestine. This status is further augmented by the seventh 
operative paragraph of resolution 3236 144/ which "Requests the Secretary-General 
to establish contacts with the Palestinziberation Organization on all matters 
concerning the question of Palestine". In resolution 3237 (XXIX) of 
22 November 1974 145/, the General Assembly invites the Palestine Liberation 
Organization to pzicipate in the sessions and work of the General Assembly 
and of all international conferences convened under the auspices of the General 
Assembly in the capacity of observer. The people of Palestine have a relation- 
ship to the Palestine Liberation Organization similar to the French people's 
relationship to the Free French Organization (later known as the Fighting French) 
when France was under military occupation. 

140/ Supra Section III. 

1411 24 U.N. GAOR, supp. 30, pp. 25-26. 

1421 25 U.N. GAOR, Supp. 28, p. 36. 

1431 29 U.N. GAOR, Supp. 31, p. 3, (14 October 1974). 

1441 29 U.N. GAOR, SUPP. 31, p. 4. 

1451 29 U.N. GAOR, supp. 31, p. 4. 



- 41 - 

It provides useful clarification to contrast the Palestinian people 
with "the Jewish people" claimed by the State of Israel. 1461 The Zionist 
"Jewish people" concept was developed by the Zionist Org=Tation/Jewish 
Agency prior to the establishment of the State of Israel. Before the rise 
of Zionist nationalism, "the Jewish people" referred simply to voluntary 
adherents of the religion of Judaism, the oldest of the monotheistic reii- 
gions of universal moral values. The Zionists have impressed their own 
secular meaning upon the term and have given it a more precise Juridical 
definition through various Israeli statutes. "The Jewish people" concept 
within the State of Israel accords its members certain privileges and rights 
on a discriminatory basis which are denied to other Israelis. The same 
concept applied to persons outside the State of Israel imposes upon them a 
juridical link with the State of Israel whether they desire it or not. For 
example, in the Eichmann Case, the Israeli District Court stated that "the 
connection between the Jewish people and the State of Israel constitutes 
an integral part of the law of nations". 1471 Because of the discriminatory 
characteristics of "the Jewish people" co=pt, it would constitute a viola- 
tion‘of articles 55 and 56 of the Charter of the United Nations if the 
General Assembly recognized it. The United States Government has explicitly 
rejected "the Jewish people" concept as a valid concept of international law 
in a letter from Assistant Secretary of State Phillips Talbot addressed to 
Rabbi Elmer Berger. 148/ 

The United Nations Charter provides that "the United Nations shall 
promote", inter alia: 

. ..universal respect for, and observance of, human rights and funda- 
mental freedoms for all without distinction as to race, sex, language or 
religion". 149/ 

Consistent with this requirement, "the Palestinian people" must comprise 
all Palestinians on a non-discriminatory basis. If it did not do so, it could 
not be recognized by the General Assembly without violation of the Charter pro- 
visions concerning human rights. In summary, "the Palestinian people" includes 
individuals of diverse religious identification today as it did before the rise 
of Zionist nationalism. It also would be essential to maintain this characteris- 
tic in the establishment of the Palestinian State in order to comply with the 
human rights requirements for each of the two States authorized by the Palestine 
Partition Resolution as well as with the human rights provisions of the United 
Nations Charter. 

146/ The present textual paragraph is based principally upon W.T. Mallison 
and TFeinberg, supra note 48. 

147/ Attorney General of the Government of Israel v. Adolf Eichmann, 
36 Int'l L. Reps., p. 5 at 53 (1961) / Opinion of the Israeli trial court, 
12 December 1961-7, affirmed 36 IntIlL. Reps., 
Supreme Court of Israel, 29 May 1962-T. 

p. 277 at 304 /--Opinion of the 

148/ After referring to United States non-discrimination among its citizens 
base=pon religious identification, it stated: "Accordingly, it should be clear 
that the Department of State does not regard the 'Jewish people' concept as a 
concent of international lawtl. 8 M. Whiteman, Digest of Int'l Law (U.S. Gov't 
Prntg. Office, 1967), p. 34 at 35. 

&J/ Art. 55~. 
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B. The Right of Self-Determination in International Law 

The practice of self-determination preceded the development of 
the principle or right of self-determination in international law. The 
American Revolution and the subsequent Latin American revolutions against 
European colonialism provide preeminent historic examples. The idea oi 
self-determination was present in President Woodrow Wilson's Fourteen 
Points. 150/ Professor Kissinger has accurately described the situation 
as it existed at the post-First World War peace settlement : 

"In 1919, the Austro-Hungarian Rmpire disintegrated not so much 
from the impact of the war as from the nature of the peace, because 
its continued existence was incompatible with national self-deter- 
mination, the legitimizing principle of the new international 
order". 151/ 

It 4s important to note that the principle of self-determination was 
reflected in the provisions of the League of Nations Covenant through .the 
mandates system with the mandatory powers assuming "a sacred trust" to 
promote "the well being and development of such peoples". 152/ At the 
present time, the only examples of peoples who were placed under the 
mandates system who have not achieved self-determination are the people 
of Palestine and the people of Namibia (Southwest Africa). The widespread 
implementation of self-determination since the end of the Second World War 
is reflected directly in the membership of the United Nations. 

One of the major purposes of the United Nations, which has been set 
forth above, is the development of friendly relations based upon respect 
for "the principle of equal rights and self-determination of peoples..." 153/ 
It is sometimes contended by those who oppose self-determination for otherr 
that the Charter only states that self-determination is a principle and not 
a right. This view lacks merit since the carefully drafted and equally 
authentic French text states, "du principe de l'igaliti de droits des peuples 
et de leur droit b disposer d'eux-mgmes..." By using the word "droit" in 
connection with self-determination, the French text removes any possible 
ambiguity. Article 55 of the Charter emphasizes the importance of self-deter- 
mination, by stating that peaceful and friendly relations are based on respect 
for it. Article 73 of Chapter XI concerning non-self-governing territories 
provides that members assuming responsibility for such territories are required 

150/ Point V concerning "colonial claims" provided that "the interests of 
the populations concerned must have equal weight with the equitable claims of 
the government whose title is to be determined". Point XII provided that "the 
other I-non-Turkish-7 nationalities which are now under Turkish rule should be 
assured an undoubted security of life and an absolutely unmo1ested opportunity 
of autonomous development..." L-1918-7 Foreign Rels. of U.S., Sup?. 1, Vol. 1, 
pp. 15-16 (1933). 

lJ&/ H.A. Kissinger, A World Restored: Metternich, Castlereagh and the Problems 
of Peace, 1812-1822 (Houghtin Mifflin, Boston, Sentry ed., undated), p, 145. 

E/ Art. 22 (1). 

153/ U.N. Charter, art. 2 (1). 
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to "develop self-government, to take due account of the political aspirations 
of the people, and to assist them in the progressive development of their free 
political institutions..." 1541 

The General Assembly has performed the task of interpreting and developing 
these principles from the early history of the organization to the present time. 
It should be recalled that the Palestine Partition Resolution 181 provides 
authority for two distinct national self-determinations in Palestine. General 
Assembly resolution 1514 (XV) of 14 December 1960, 155/ entitled "Declaration 
on the Granting of Independence to Colonial Countriesand Territories", is an 
important statement of basic principles and rights. The first two operative 
paragraphs of this resolution provide: 

“1. The subjection of peoples to alien subjugation, domination and 
exploitation constitutes a denial of fundamental human rights, is contrary 
to the Charter of the United Nations and is an impediment to the promotion 
of world peace and co-operation. 

"2. All peoples have the right to self-determination; by virtue of 
that right they freely determine their political status and freely pursue 
their economic, social and cultural development". 

The vote on this resolution was 90 votes in favor to none opposed, with 
9 abstentions. Since there were no opposing votes, this resolution must be 
interpreted as reflecting the stated legal views of the then full membership of 
the United Nations. In view of the increasing implementation of self-determi- 
nation since 1960, the present membership of the General Assembly provides 
strong support for the views expressed in the 1960 resolution. Subsequent 
applications of the self-determination principle of resolution 1514 to Algeria, 
Angola and to Zimbabwe (Rhodesia) indicate the view of the General Assembly that 
a right of self-determination is established in law. 156/ The entire course of 
action taken by the United Nations and the overwhelmingmajority of its members 
since 1960 is consistent with this basic self-determination resolution. 

General Assembly resolution 2625 (XXV) of 24 October 1970, a/ entitled 
“D@?ClaratiOn on Princ.iples of International Law concerning Friendly Relations 
and Co-Operation Among States in Accordance with the Charter of the United 
Nations", provides further development of the right of self-determination. It 
considers a number of principles and under the heading of the "principle of 
equal rights and self-determination of peoples", the first paragraph states: 

1511 Art. 73b. 

1551 15 U.N. GAOR, Supp. 16, pp. 66-67. 

1561 G.A. Res. 1573 (XV) re Algeria; G.A. Res. 1603 (XV) re Angola; 
G.A.~B. 1747 (XVI) re Zimbabwe (Rhodesia). 

1571 25 U.N. GAOR, Supp. 28, pp. 121-124. 
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"By virtue of the principle of equal rights and self-determination 
of peoples enshrined in the Charter of the United Nations, all peoples 
have the right freely to determine, without external interference!, 
their political status and to pursue their economic, social and cul- 
tural development, and every State has the duty to respect this right 
in accordance with the provisions of the Charter". 

The vote on this authoritative interpretation of the Charter was 86 votes 
in favor to 5 opposed, with 15 abstentions. 

C. The Application of the Right of Self-Determination to the People of 
Palestine: General Assembly Resolutions 2649 (XXV), 2672 C (XXV), 
3089 D (XXVIII) and 3236 (XXIX) and Subsequent Ones. 

The provisions of the Palestine Partition Resolution which provide 
authority for the establishment of "the Arab State" constitute the first 
direct recognition of the Palestinian national right of self-determination. 1581 
The second such recognition is provided by General Assembly resolution 2649 of 
30 November 1970. B/ This resolution expresses concern that, becausle of alien 
domination, many peoples were being denied the right to self-determin'ation. It 
then condemns those governments which deny the right to peoples "recognized as 
being entitled to it, especially the peoples of southern Africa and Pales- 
tine". 1601 The legal effect of this significant resolution is that the prior 
resolutions setting forth the basic right of self-determination, resolutions 1514 
and 2625 considered above, are now specifically applicable to the Palestinian 
people. 

With the adoption of resolution 2672 c on 8 December 1970, 1611 the General 
Assembly moved toward acknowledging the correlation between the right of self- 
determination and other inalienable rights. The second preambular psragraph 
recalls resolution 2535 B and the first such paragraph reiterates the language 
contained in that resolution providing that the Palestine Arab refuge!e problem 
had arisen from the denial of their inalienable rights. The two operative para- 
graphs of resolution 2672 C state that the General Assembly: 

"1. Recognizes that the people of Palestine are entitled to equal rights 
and self-determination, in accordance with the Charter of the United Nations: 

"2. Declares that till respect for the inalienable rights of the people 
of Palestine is an indispensable element in the establishment of a Just and 
lasting peace in the Middle East". 

In addition to reiterating the specific Palestinian national right of self- 
detcnnination, this resolution links the achievement of Palestinian inalienable 
rights to the achievement of peace in the Middle East. It should be recalled 
that article 1 of the Charter requires the United Nations to bring about peace 
"in conformity with the principles of justice and international law". It should 
he clear that neither of these principles is honored unless Palestinian Rights 
ara implemented. 

---_ .---- 
1581 Supra note 139. 
159/ 25 U.N. GAOR, Supp. 28, pp. 73-74. 
1601 Operative pars. 5. 
1611 25 U.N. GAOR, supp..28, p. 36. -- --- 
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General Assembly resolution 3089 D of 7 December 1973, 1621 which has 
been considered concerning the right of return, enunciates t=relationship 
between the rights of self-determination and return by providing in its 
third operative paragraph that the General Assembly: 

"Declares that full respect for and realization of the inalienable 
rights of the people of PaleStine, particularly it8 right to self- 
determination, are indispensable for the establishment of a Just and 
lasting peace in the Middle East, and that the endoyment by the 
Palestine Arab refwees of their right to return to their homes and 
property... is indispensable... for the exercise by the people of 
Palestine of its right to self-determination". 

The necessary legal linkage of return and self-determination is designed 
to assure Palestinians the practical exercise of national self-determination 
as a "people". It is based on the common sense conception that there can be 
no self-determination without return to the areas where self-determination 
may be exercised. 

An analysis of operative paragraph 3 reveals that while the General 
Assembly understandably views the achievement of return as a necessary prere- 
quisite to the effective exercise of self-determination, the right of self- 
determination of Palestinians as a national group was apparently not intended 
to follow invariably from the return of individual Palestinians. The perti- 
nent wording provides that the I'Palestine Arab refugees" are entitled to enjoy 
"their right to return to their homes and property", while the Wpeople of 
Palestine" is entitled to exercise "its right to self-determination". The use 
of "Palestine Arab refugees" when referring to return is apparently meant to 
stand in contradistinction to the use of "people of Palestine" when reference is 
made to self-determination. 

General Assembly resolution 3236 of.22 IVovember 1974 has been considered 
in connection with the right of return. 163/ It also has preeminent importance 
concerni= the right of self-detenninati= Its fifth preambular paragraph 
recomizes that "the Palestinian people is entitled to self-determination in 
accordance with the Charter of the United Nations". The first operative para- 
graph provides that the General Assembly: 

"Reaffirms the inalienable rights of the Palestinian people in Palestine, 
including: 

(a) The right to self-determination without external interference; 

(b) The right to national independence and sovereignty". 

The exact boundaries of the area in Palestine in which these inalienable 
right8 apply' must be settled de riure. 164/ The 1 anmm?e of the resolution 

1621 28 U.I. GAOR, SURP. 30, p. 78. 

1631 Supra, Section XII B (3). 

1641 See infra, Section IV D. 
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quoted above includes the "right to national independence and sovereignty" 
as a particularization of the self-determination right. 

In operative paragraph 5, resolution 3236 refers to methods by which 
rights may be regained. It provides that the General Assembly: 

"Further recognizes the right of the Palestinian people to regain 
its rights by all means in accordance with the purposes and principles 
of the Charter of the United Nations". 

Further specification concerning methods is provided in General .Assembly 
resolution 3070 of 30 November 1973 165/ which, after reaffirming the inalie- 
nable right to self-determination of all peoples under alien subdugation, 1661 
provides that the General Assembly: 

"Also reaffirms the legitimacy of the peoples struggle for liberation 
from... alien subjugation by all means including armed struggle". 1671 

Since the American Revolution relied upon armed struggle to achieve self- 
determination about a century and a third before the principle of self-deter- 
mination was used in the post World War I peace settlement, 1681 it is not 
surprising that the General Assembly specifies it as a permissible method now. 
Its permissibility is legally significant as an authoritative General Assembly 
assertion that armed struggle for self-determination is consistent with the 
purposes and principles of the United Nations Charter. In a situation such as 
Palestine where the people has been denied its right of self-determination by 
armed force, the right to regain it by armed struggle is considered permissible 
under article 51 of the Charter concerning self-defense. 

D. The Geographical Area to which Palestinian Self-Determination applies 

Where Win Palestine", to use the wording of resolution 3236, may Palestinian 
national self-determination including independence and sovereignty be exercised? 
General Assembly resolution 2625 (XXV) dealing with "Principles of International 
Law concerning Friendly Relations", which has been considered concerning the 
right of self-determination, B/ also provides basic legal interpretation con- 
cerning areas where self-determination may be exercised. Under the heading of 
the "principle of equal rights and self-determination of peoples" the penultimate 
paragraph provides: 

"Nothing in the foregoing paragraphs shall be construed as authorizing or 
encouraging any action which would dismember or impair, totally or in part, 

1651 28 U.N. GAOR, supp. 30, p. 78. 

1661 Operative para. 1. 

lC7/ Operative para. 2. -- 

168! See the text accompanying supra note 151. .--: 

169/ See the text accompanying supra note 157. 
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the territorial integrity or political unity of sovereign and independent 
states conducting themselves in compliance with the principle of equal 
rights and self-determination of peoples as described above and thus 
possessed of a government representiw the whole people belonging to the 
territory without distinction as to race, creed or colour". 

The quoted wording is of particular importance since it is designed to 
preserve the territorial integrity or political unity of non-discriminatory 
States which have a government "representing the whole people belonging to the 
territory". The State of Israel cannot qualify as such a State as long as its 
discriminatory Zionist features, including the denial of the right of return of 
Palestinians to their homes and property, are maintained in municipal law and 
practice. Pursuant to this provision of resolution 2625, the General Assembly 
may provide for lawful de .jure boundaries for the State of Israel which do not 
preserve its "territorial integrity or political unity" as they may exist 
de facto at a particular time as a result of military conquest and of illegal 
annexation. 1701 The prohibition on the acquisition of territory by military 
conquest is regarded as fundamental in the United Nations Charter 1711 and in 
resolutions of both the General Assembly and the Security Council.- 

The only de .jure boundaries which the State of Israel has ever had are 
those which were specified for "the Jewish State" in the Palestine Partition 
Resolution. 172/ Following the Armistice Agreements of 1949, which did not fix 
~~~urr60unZZies, the State of Israel existed within de facto boundaries until 

It is possible that those pre-1967 boundaries may have received some 
internati&l assent. Security Council resolution 2b2 of 22 November 1967, after 
emphasizing "the inadmissibility of the acquisition of territory by war", 173/ 
refers in the first operative paragraph to the principle of "withdrawal ofxrael 
armed forces from territories occupied in the recent conflict". Since there is 
no statement of withdrawal from territories occupied at a time before 1967, this 
may amount to an indirect recognition of the pre-June 1967 boundaries. Operative 
paragraph 1 also refers to the principle of the "territorial integrity and poli- 
tical independence of every State in the area and their right to live in peace 
within secure and recognized boundaries". 

It is clear that two different national exercises of the right of self- 
determination cannot take place simultaneously upon precisely the ssme territory, 
and the careful wording of resolution 3236 is consistent with this reality. Conse- 
quently, those Palestinians who choose to exercise their right of return within 
the State of Israel cannot exercise Palestinian national self-determination 
within that State. Since resolution 181 established the principle of two States 
in the area and subsequent resolutions have not departed from this concept, it 

170/ Art. 47 of the Geneva Civilians Convention, 75 U.N.T.S. 135, provides 
thatprotected persons in occupied territory shall not be deprived of the benefits 
of the Convention if the occupying power annexes "the whole or part of the occu- 
pied territory". This provision was written to avoid a repetition of the Nazi 
practice of using the annexation device to attempt to avoid the application of 
the law concerning occupation. 

171/ It is based, in part, on art. 2 (3) and (4). 

172/ G.A. Res. 181 (II), Part II B. 

173/ Presmbular para. 2. 
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is clear that it is not the intent of the General Assembly to authorize 
Palestinian self-determination within the State of Israel. The Palestinian 
national right of self-determination as recognized in General Assembly reso- 
lutions may be exercised "in Palestine" within the de jure boundaries of the 
Palestinian State which are yet to be determined, and outside the de jure 
boundarieq of the State of Israel as ultimately determined. 
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V. THE JURIDICAL STATUS OF JERUSALEM 

Jerusalem has profound religious significance to the adherents of Judaism, 
Christianity and Islam which gives it a universal character. This is reflected 
in the basic provisions which the General Assembly has specified for the-pro- 
tection of the Holy Places without discrimination of any kind. Universality 
is also reflected in the provisions concerning the establishment of Jerusalem 
as a corpus separatum which is not under the control of any nationalism. 

A. General Assembly Resolutions 181 (II), 194 (III), 303 (IV), 2253 (ES-V) 
and 2254 (ES-V) 

The Palestine Partition Resolution 181 174/ was the first statement in 
which the General Assembly enunciated principles concerning the international 
legal status of the City of Jerusalem. Part III of the Pian of Partition with 
Economic Union concerns Jerusalem and provides in relevant part: 

“A. Special Regime 

The City of Jerusalem shall be established as a corpus separatum under 
a special international regime and shall be administered by the United 
Rations. The Trusteeship Council shall be designated to discharge the 
responsibilities of the Administering authority on behalf of the United 
Nations. 

"B. Boundaries of the City 

The City of Jerusalem shall include the present municipality of 
Jerusalem plus the surrounding villages and towns...". 

The Partition Resolution provisions concerning Jerusalem were not imple- 
mented. The General. Assembly then adopted resolution 194 m/ which, in 
addition to the provisions concerning return analyzed earlier, stated in para- 
graph 8 that the General Assembly: 

"Resolves that... the Jeursalem area... should be accorded special and 
separate treatment from the rest of Palestine and should be placed under 
effective United Rations control". 

The basic consistency between this resolution and the Palestine Partition 
Resolution is that both set forth a separate status for Jerusalem and place it 
under United Rations control. 

In resolution 303 of 9 December 1949, 176/ the General Assembly refers to 
both resolutions 181 and 194 in the first pgatory parwraph. The first ope- 
rative parwraph provides that the General Assembly decides concerning 
Jerusalem: 

m/ 29 November 1947, cited fully in supra note 32. 

I/&/ 11 December 1948, cited fully in supra note 10‘7. 

176/ 4 U.H. CAOR, Resolutions, p. 25, U.IV. DOC. A/1251, (20 Sept. -12 Dec. 1948). 
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"To restate, therefore, its intention that Jerusalem should be 
placed under a permanent international regime, which should envi- 
sage appropriate guarantees for the protection of the Holy Places, 
both within and outside Jerusalem, and to confirm specifically the 
following provisions of General Assembly resolution 1.81 (II): 
(1) the City of Jerusalem shall be established as a corpus separatum 
under a special international regime and shall be administered by 
the United Nations; (2) the Trusteeship Council shall be designated 
to discharge the responsibilities of the Administering Authority...; 
and (3) the City of Jerusalem shall include the present municipality 
of Jerusalem plus the surrounding villages and towns..." 

The second operative paragraph of this resolution requests the 
Trusteeship Council to complete preparation of the Statute of Jerusalem 
considering "the fundamental principles of the international regime for 
Jerusalem set forth in General Assembly resolution 181 (11)" and to 
"proceed immediately with its implementation". The Statute, which was 
approved by the Trusteeship Council on 4 April 1950, provided for, 
inter alia, protection for the Holy Places and for human rights and funda- 
mental freedoms for all persons in the City. 177/ There has been no change 
in the basic international (Juridical status exsaged for Jerusalem in the 
three Genersl Assembly resolutions Just considered. 

Following the intense hostilities of June 1967, the Government of 
Israel incorporated, through Israeli municipal law, that portion of 
Jerusalem previously controlled by Jordan. On 4 July 1967, the General 
Assembly adopted resolution 2253 which provided that the General 
Assembly: 

"Deeply concerned at the situation prevailing in Jerusalem as a 
result 
City, 

1. 

2. 

of the measures taken by Israel to change the status of the 

Considers that these measures are invalid. 

Calls unon Israel to rescind all measures already taken and 
to desist forthwith from taking any action which would alter the 
status of Jerusalem". 

Ten days later, the General Assembly adopted resolution 2254 which, 
after recalling and noting non-compliance with resolution 2253, stated 
that the General Assembly: 

"1. Deplores the failure of Israel to implement General Assembly 
resolution 2253 (ES-V); 

177/ U.N. Trusteeship Council Off. Recs., 2nd Sess., 3rd Part, 
Annex%. 4-24, U.N. Doe. T/llS/Rev. 2 (1948). 

178/ 22 U.N. GAOR, (ES-V), SUPD. 1, P. 4. 
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"2. Reiterates its call to Israel in that resolution to rescind 
all measures already taken and to desist forthwith from taking any 
action which would alter the status of Jerusalem". 

There is an apparent amibiguity in these two resolutions. The preambular 
paragraph of resolution 2253 refers to "the status of the City" and the second 
operative of each of the two resolutions refers to "the status of Jerusalem". 
These terms may be interpreted as referring either to the Juridical status of 
Jerusalem as a corpus separatum or, since there is no mention in these post- 
1967 resolutions of resolutions 181, 194 or 303, to the de facto status of the 
City as it existed under partial Jordanian and partial Israeli control prior 
to the intense hostilities of June 1967. The broad phrase "all measures 
already taken" which appears in the second operative paragraph of each of the 
foregoing resolutions may be interpreted as meaning that the State of Israel 
is Called upon to rescind it8 measures, without specific reference to the time 
when the measures were taken. So interpreted, the Israeli measures to be 
rescinded would include those taken after the conquest of the Western part of 
Jerusalem in the intense hostilities of 19474948 as well as those taken after 
the conquest of the Eastern part of the City in 1967. 

B. Security Council Resolutions 252 (1968), 267 (1969) and 298 (1971) 

The major Security Council resolutions concerning Jerusalem were not 
adopted until 1968 and 1969. Security Council resolution 252 of 21 May 1968, D/ 
after recalling General Assembly resolutions 2253 and 2254, provides in its 
first three operative paragraphs that the Security Council: 

"1. Deplores the failure of Israel to comply with the General Assembly 
resolutions mentioned above; 

"2. Considers that all legislative and administrative measures and 
actions taken by Israel, including expropriation of land and properties 
thereon, which tend to change the legal status of Jerusalem are invalid 
and cannot change that status; 

"3. Urgently calls upon Israel to rescind all such measures already 
taken and to desist forthwith from taking any further action which tends 
to change the status of Jerusalem". 

The first quoted paragraph manifests Security Council concurrence with 
the broad terms of General Assembly resolutions 2253 and 2254. The second 
quoted paragraph refers to the invalidity of "all legislative and administra- 
tive measures and actions taken by Israel" without limitation of time. !l!he 
most significant feature of the second paragraph is the setting forth of "the 
legal status of Jerusalem" as the standard and providing that actions which 
tend to change it are invalid. The only legal status that has been provided 
for Jerusalem is the one .establishing it as a corpus separatum. 

a/ U.N. SCOR, Twenty-third Year, pp. 9-10. 
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The State of Israel failed to comply with the terms of resolution 252, 
and on 3 July 1969, the Security Council adopted resolution 267 180/ which 
recalled its resolution 252 and resolutions 2253 and 2254. Its Gst five 
operative paragraphs provide that the Council: 

"1. Reaffirms its resolution 252 (1968); 

"2. Deplores the failure of Israel to show any regard for the reso- 
lutions of the General Assembly and the Security Council mentioned above; 

"3. Censures in the strongest terms all measures taken to change the 
status of the City of Jerusalem; 

"4, Confirms that all legislative and administrative measures and 
actions taken by Israel which purport to alter the status of Jerusalem; 
including expropriation of land and properties thereon, are invalid and 
cannot change that status; 

"5. Urgently calls once more upon Israel to rescind forthwith all 
measures taken by it which may tend to change the status of the (City of 
Jerusalem, and in future to refrain from all actions likely to have such 
an effect". 

The first quoted paragraph reaffirms resolution 252 which includes the 
norm of "the legal status of Jerusalem" which is the corpus separatum. 1811 
The fourth quoted paragraph confirms the invalidity of "all" Israeli me=es 
and actions which purport to alter the status of Jerusalem", again without 
reference to time. 

Although resolutions 252 and 267 reflect similar legal principles, the 
latter contains some particularly strict language. For instance, paragraph 3 
of resolution 252 simply urges that the State of Israel "rescind all such 
measures already taken", whereas paragraph 5 of resolution 267 explicitly 
states that such rescission must be made "forthwith". Moreover, paragraph 5 
of resolution 267 urges Israel not only to rescind measures which may tend to 
change the status, but also to refrain comprehensively "from all actions likely 
to have such an effect". 

Security Council resolution 298 was adopted on 25 September 1971. 182/ 
Its first preambular paragraph recalls Security Council resolutions 252yd 
267 as well as General Assembly resolutions 2253 and 2254 and describes them 
as "concerning measures and actions by Israel designed to change the status 
of the Israeli-occupied section of Jerusalem". It appears to be the intention 
of the Security Council to restrict by this language the scope of the recalled 
resolutions to the post-1967 situation. Although it is within the authority 
of the Council to interpret its own resolutions, it is beyond its power to 

180/ U.N. SCOR, Twenty-fourth Year. pp. 3-4. _- __.-- - 

181/ Security Council resolution 252 is also reaffirmed, along with reso- 
lution67, by the first operative paragraph of Security Council resolution 271 
of 15 September 1969, which considers "the extensive damage caused by arson to 
the Holy Al Aqsa Mosque in Jerusalem on 21 August 1969 under the military occu- 
pation of Israel", as it is stated in its first preambular paragraph. 

1821 U.N. SCOR, Twenty-sixth Year, p. 6. 
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impose limitations on the meaning of General Assembly resolutions. 183/ 
The third presmbular paragraph of resolution 298 reaffirms 'the prixple 
that acquisition of territory by military conquest is inadmissible" and 
no time frame is set forth for the application of this principle. 

The first four operative paragraphs of resolution 298 provide that 
the Security Council: 

"1. Reaffirms its resolutions 252 (1968) and 267 (1969); 

"2. Deplores the failure of Israel to respect the previous reso- 
lutions adopted by the United Rations concerning measures and actions 
by Israel purporting to affect the status of the City of Jerusalem; 

"3. Confirms in the clearest possible terms that all legislative 
and administrative actions taken by Israel to change the status of 
the City of Jerusalem including expropriation of land and properties, 
transfer of population and legislation aimed at the incorporation of 
the occupied section, are totally invalid and cannot change that status; 

"4. Urgently calls upon Israel to rescind all previous measures 
and actions and to take no further steps in the occupied section of 
Jerusalem which may purport to change the status of the City or which 
would prejudice the rights of the inhabitants and the interests of the 
international community, or a just and lasting peace". 

The second operative paragraph deplores the failure of Israel to respect 
the prior resolutions of the United Rations, thereby including both General 
Assembly and Security Council resolutions. The second and fourth operative 
paragraphs refer to "the status of the City". The third operative paragraph, 
in comprehensive terms, states that "all legislative and administrative 
actions taken by Israel" aimed at "the incorporation of the occupied section' 
are totally invalid' and ineffective in changing the status of the City. The 
fourth paragraph calls upon Israel to rescind "all previous measures and 
actions" and to not take further steps 'in the occupied section of Jerusalem' 
to change the City's status and prejudice other important interests. The 
term "occupied section" in these operative paragraphs, as well as in the first 
and last paragraphs of the Preamble, apparently refers to the section of 
Jerusalem which was occupied by Israel following the intense hostilities of 
June 1967. These references also raise the implication that in the view of 
the Security Council there may be an unoccupied section of Jerusalem. However, 
it must be noted that the first operative paragraph of resolution 298 in 
reaffirming resolution 252 retains its standard of "the legal status of 
Jerusalem" which is the corpus separatum. 

Thus there is apparent lack of clarity in the post 1967 General Assembly 
resolutions*and in the Security Council resolutions as to whether the status 
of Jerusalem referred to in particular instances is the legal status of the 
corpus separatum provided for in General Assembly resolutions 181, 194 and 303, 
and in the specific reference to 'the legal status" in Security Council reso- 
lution 252, or the factual status of the pre-June 1967 divided City, However, 

$83/ See supra note 21 and the accompanying text. 
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Council resolutions along with those of the General 
there is, at the least, an implicit intent to pre- 

serve the principle of the cormas separatum even though these res@.utions, 
follodng the intense hostilities of June 1967, put special emphasis upon the 
post-1967 Israeli actions. 
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VI. TWO STATES IN PALESTINE WITH RIGHTS AND OBLIGATIONS FOR EACH 

In the Palestine Partition Resolution, l84/ the General Assembly acted 
to resolve a situation of conflict and crisizy authorizing the estab- 
lishment of two democratic States in the territory of the Palestine Mandate. 
The rights to establish the States were balanced by concomitant obligations 
to do so in accordance with the United Nations Charter and the terms of the 
Partition Resolution. The ensuing resolutions of the General Assembly adhere 
to the basic elements of the Partition Resolution. 

General Assembly resolution 33/28 A of 14 December 1978,1&/ focusing 
on Palestinian rights which have not yet been implemented, is consistent 
with this basic concept. It recalls and reaffirms resolutions 3236 (XXIX) 
of 22 November 1974, 186/ 3375 (XXX) l87/ and 3376 (XXX) 188/ of 
10 November 1975, 31/Tof 24 Novembez976 l&/ and 32/40 and B of 
2 December 1977. 190/ Its first operative paragraph points out the central 
character of the problem of Palestine. The second such paragraph summarizes 
Palestinian rights including the right of return and the national rights. 
The third emphasizes the representational role of the Palestine Liberation 
Organization, and the fourth States directly that the validity of peace 
agreements concerning the Palestine problem is dependent upon adherence 
to the United Nations Charter and the relevant resolutions. 

Security Council resolution 242 of 22 November 1967 l& concerning 
“a just and lasting peace in the Middle Bast" has been supplemented by the 

184/ Supra note 32. 

l&/ U.N. Press Release, Doe. GA/5942, 33rd Sess., (5 Feb.- 19‘79) 

186/ Supra Section III B (3) and Section IV C. 

ls7/ 30 U.N. GAOR, Supp. 34, p. 3. 
This resolution in operative paragraph 1 requests the Security Council 

to take measures to achieve the inalienable rights of the Palestinian people 
specified in G.A. Res. 3236. In operative paragraph 2 it calls for the invi- 
tation of the Palestine Liberation Organization to participate, "on an equal 
footing with other parties", in all United Nations activities concerning the 
Middle East. 

188/ 30 U.N. GAOR, SUPP. 34, pp. 3-4. 
This resolution establishes a "Connnittee on the Exercise of the Inalienable 

Rights of the Palestinian People" and requests it to make appropriate recommen- 
dations. 

189/ 31 u.N. GAOR, Supp. 39, pp. 21-22. 
This resolution, inter alia, endorses the recommndations of the Committee 

on the Exercise of the Inalienable Rights of the Palestinian People. 

190/ 32 U.N. GAOR, Supp. 45, pp. 24-25. 
G. Res. 32/40 A, inter alia, endorses further recomnendations of the 

Committee on the Exercise of the Inalienable Rights of the Palestinian People. 
G.A. Res. 32/40 B, inter alia, requests the Secretary-General to establish in 
the Secretariat a Special Unit on Palestinian Rights. 

E/ U.N. SCOR. Twenty-second Year, pp. 8-9. 
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resolutions of’ the General Assembly which have been considered here. In 
particular, resolution 242's undefined "just settlement of the refugee 
problem" is made specific by the General Assembly's recognition of the 
right of return for individual Palestinians. In addition, the General 
Assembly has recognized the national rights of the Palestinian people in 
carefully formulated terms which do not infringe upon the legitimate rights 
of the State of Israel. These Israeli national rights which remain invio- 
late include, among others, the rights to self-determination and to national 
independence and sovereign equality with other States consistent with inter- 
national law including the pertinent United Nations resolutions. The 
Israeli rights do not include, smong others, supposed rights to deny self- 
determination and independence to the Palestinian people and a supposed 
right to establish Israeli borders on the basis of military conquest and 
illegal annexations. 

The outcome of the United Nations resolutions is that there is continuing 
authority for the establishment of two States in Palestine. The authority to 
provide for a State carries with it the authority to impose limitations in- 
including those based upon the human rights provisions of the Charter. A limi- 
tation which is inherent in the authorization of the two States is that each 
may exercise its. national rights conditioned on, at the least, the requirement 
of non-obstruction of the national rights of the other. The Member States of 
the United Nations which have authorized the two States in the international 
forum of the General Assembly are now required by the Charter to "fulfill in 
good faith the obligations assumed by them in accordance with the present 
Charter”. z/ 

192/ Art. 2 (2). 
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APPENDIX 

TABLE INDICATIRG VOTING ON MAJOR RRSOLUTIONS 

General Assembly 

181 (II) 29 November 1947 

194 (III) 11 December 1948 

273 (III) 11 May 1949 

303 (IV) 9 December 1949 

1514 <xv,* 14 December 1960 

2253 (ES-V) 

2254 (ES-V) 

2443 (XXIII) 

2452 (XXIII) 
2452 A 

2452 B 

2452 C 

2535 (XXIV) 
2535 A 
2535 B 
2535 C 

2625 (xxv)* 

2628 (xxv) 

2649 (XXV)* 

2672 (xxv) 
2672 A 
267? B 
2672 c 
2672 D 

2949 (XXVII) 8 December 1972 

4 JUILY 1967 

14 July 1967 

19 December 1968 

19 December 1968 : 

10 December 1969 : 

24 October 1970 

4 November 1970 

30 November 1970 

8 December 1970 : 

In fevour 

30 

35 

37 

38 

89 

99 

99 

60 

100 

105 
106 

110 
48 

108 

Adqainst 

17 

15 

12 

14 

0 

0 

0 

22 

1 
0 

0 

0 
22 

0 

Abstentions 

9 

8 

0 

7 

Q 

20 

18 

37 

6 

3 

0 

1 

47 
3 

Adopted without vote 

57 16 39 

71 12 28 

111 2 1 
114 1 2 

47 22 50 

93 5 17 

86 7 31 

* denotes resolutions not applicable exclusively to the Palestine Question. 



- 58 - 

General Assembly (Cont'd) 

2963 (XXVII~ 13 

2963 A 
2963 B 
2963 c 
2963 D 
2063 E 
2663 F 

December 1972 : 

3070 (XXVIII)*30 

3089 (XXVIII) 7 
3089 A 
3089 B 

3089 c 
3089 D 
3089 E 

November 1973 

December 1973 : 

3210 (XXIX) 14 

3236 (XXIX) 22 

3237 (XXIX) 22 

3240 (XXIX) 29 
3240 A 

32kO B 

3240 C 

3375 &xx) 10 

3376 mx) 10 

3414 (XXX) 8 

3525 (XXX) 15 
3525 A 
3525 B 
3525 C 
3525 D 

October 1974 

November 1974 

November 1974 

November 1974 : 

November 1975 

November 1975 

December 1975 

December 1975 : 

In favour Against 

124 0 

125 0 

95 6 

93 5 
67 21 

Adopted without vote 

97 5 

122 0 
121 0 
110 4 

87 6 
81 3 

105 4 

89 8 

95 17 

95 4 

121 0 

89 4 

101 8 

93 18 

84 17 

87 7 
112 2 

87 2 

82 5 

Abstentions - 

1 
0 

24 

26 

37 

28 

2 
3 

12 

33 
41 

20 

37 

19 

31 

7 
36 

25 

27 

27 

26 

7 
32 
33 

l denotes resolutions not applicable exclusively to the Palestine Question. 
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General Assembly (Cont'd) 

31/15 
31115 A 

31/15 B 
w15 c 
31/15 D 
31/15 E 

23 November 1.976 : 

31/20 24 November 1976 

311106 
31/106 A 
31/106 B 
31/106 c 
31/106 D 

16 December 1976 : 

32/40 
32/40 A 
32/40 B 

2 December 1977 : 

32191 
32191 A 
32/91 B 

32/91 c 

13 December 1977 : 

33/28 
33128 A 
33/28 B 
33/28 c 

7 December 1978 : 

33/39 7 December 1978 

In favour 

115 

118 
118 

90 

129 
134 
100 

97 

110 12 29 

95 20 26 

131 

?6 
98 

97 l? 

103 14 

98 17 

100 4 

Against 

0 

Unanimous 
Unanimous 

2 
2 

16 

1 
1 
3 

Abstentions 

2 

3 
3 

30 

4 
2 

30 
36 

1 

?7 
32 

25 
24 
26 

33 
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Security Council 

73 11 Auqst 1949 

237 14 June 1.967 

242 22 November 1967 

252 21 day 1968 

267 3 July 1969 

298 25 September 1971 

338 22 October 1973 

446** 22 March 1970 

452** 20 July 1979 

In favour Against Abstentions 

9 0 2 

Unanimous 

13 

14 

14 

12 

14 

Unanimous 

0 2 

Unanimous 

0 1 

0 (one did not 
Darticipate) 

0 3 

0 1 

l * Adopted sfter the date of completion of the present study.. 
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